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PROCEEDI NGS

V5. TI DWELL- PETERS: Good norni ng, and
wel cone to the quarterly neeting of the Cccupationa
I nformati on Devel opnent Advisory Panel. This is the
Panel's second neeting. W' re happy to be here in
At | ant a.

My nane is Debra Tidwell-Peters, and I am
the Designated Federal Oficer for the Panel. |f you
need any information throughout the Panel, please
feel free to contact ne. Now, |I'mgoing to turn the
nmeeting over to our interimchair, Dr. Mary
Barr os- Bai |l ey.

DR BARRGCS- BAI LEY: Thank you. Good

nmor ni ng, everybody. | would like to just start by
maybe having the Panel nenbers -- wel comi ng everybody
here, first of all; and maybe having t he Pane

neetings go around and say your nane so everybody
here knows who you are.

M5. TI DWELL- PETERS: Just a nonent. | am
sorry. For the Panel we're having bit of a technica
glitch this norning -- we're having just a technica

glitch this norning. W will need to use, until our
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break, the karaoke m ke. Feel free to pass this from
panel nenber to panel nenber and pick up at the right
verse. W wll be fixed by the break.

DR SCHRETLEN. All right. Thank you. M
name is David Schretlen. |'ma neuropsychol ogi st on
the faculty at Jones Hopkins University in the
Department of Psychiatry. And I'minvolved in the
cognitive behavioral subcommittee of this Panel.

MR HARDY: Good norning, everyone. |'m
Thomas Hardy. |'m from Phil adel phi a.

MS5. KARMAN. Good norning, everybody. [|I'm
Sylvia Karman. | amthe Director for the
Cccupational | nformation Devel opment Project.

M5. SHOR |'m Nancy Shor, Executive
Director NOSSCR, National Organization of Soci al
Security O aimants' Representatives.

DR. WLSON: Excellent. M nanme is Mrk
Wlson fromNorth Carolina State University. |'man
i ndustrial psychologist; and I'mon the work taxonony
subcommi tt ee.

MR WOODS: My nane is Ji mWods, private

consultant, retired fromthe U S. Departnment of
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Labor.

M5. LECHNER: Hi, |'m Debra Lechner. [|'ma
physi cal therapist, forner faculty nenber at
Uni versity of Al abamm, Birningham and now the
Presi dent of ErgoSci ence.

DR FRASER  Bob Fraser, Director of
Neur ol ogi cal Vocational Services for the University
of Washington. | ama rehabilitation psychol ogi st
and counsel or, with the cognitive behaviora

subconm tt ee.

MS. RUTTLEDGE: Good norning. |'m Lynnae
Ruttledge. | amthe Director of Vocationa
Rehabilitation. |I'mon the transferable skills

subcommi tt ee.

DR BARRGCS- BAI LEY: Good norning. Thank
you. M nane is Mary Barros, and | ama rehab
counsel or in Boise, |daho.

I wanted to wel cone everybody to our first
quarterly meeting of the Occupational Information
Advi sory Panel. So before we get started, | would
like to -- in ternms of the formal business, | would

like to thank all the work of the Panel and the SSA
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staff over the last couple nonths that we have been
involved in this process. It's been very, very

i npressive. W have one of our panel nenbers, Shanan
Gnal tney G bson, who is available to us

tel ephonically. She will be here on Wdnesday.

DR. G BSON: Good norning, everybody.

DR BARRGCS- BAI LEY: Thanks, Shanan for
piping in. | will be asking you to pipe in once in a
while, and that will remnd us that you are there.

So the first order of business that | would
like us to turn to is the charter for the O DAP. And
it's the first piece of paper in our binders here.
The charter outlines the mission of the Panel, and it
is to provide i ndependent advice and reconmendati ons
to Commi ssioner Astrue and the Social Security
Adm nistration on its plans and activities to replace
the Dictionary of Cccupational Titles used in the
Social Security Administration's disability
determ nati on process

The Panel will advise the Agency on
creating an occupational information systemthat's

tailored to specifically address SSA's disability
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progranms and adj udi cative needs. Conmi ssioner Astrue
has asked that the Panel deliver its recomendations
to the type of occupational information that SSA
shoul d coll ect, and have the reconmendati on by

Sept enber, 2009.

I think we have tal ked about this before.
We're aware of this deliverable in Septenber, and
just want to make sure that we start this neeting
with that in mnd.

As we have gone through this process and
through the inaugural neeting, we established five
subcommittees. And the subcomittees we're | ooking
at taxonom es, physical demands, nental and cognitive
demands, user needs -- and we call that the RFC, but
it's user needs; and visits -- site visits to learn
nmore about DDS and ODAR

In addition, as we have gone through this
process, | felt that it was necessary to establish
anot her subcommi ttee; and the subconmttee was that
of transferable skills analysis. The subconmittee is
going to be helping the Panel to ensure that its

recomrendati ons regardi ng the content nodel address
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SSA' s occupational information needs, specifically
addressing claimant work histories and the extent to
which skills may transfer. And | would like to

i ntroduce to you the nenbers of the subconmittee
starting with the subcommittee chair, Tom Hardy, who
will just announce who is on that subcommittee.

MR. HARDY: (Good norning, everyone. On the
subcommittee | will be the chair. It will also
include Mary Barros, Sylvia Karman, Lynnae Ruttl edge,
Nancy Shor, and Ti m Wods. And we will be neeting
probably today at sone point to start talking about
how to organi ze the work of the subcommittee.

DR. BARRCS- BAI LEY: Thank you, Tom

As we are |looking forward to the next few
days, | just want to kind of briefly go through what
the agenda is going to |look like. Today we've going
to have an el ectronic denonstration of an adult
disability case that kind of flowed out of the
i naugural neeting. This is going to be followed by
perspectives fromvocational experts, clainmant reps,
and adm nistrative and appeal s judges | ooking at that

case. So doing a simulation across the Board as we
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go through the process.

And at the end of the day on Tuesday we
wi Il have public conment; then on Wednesday we will
hold quite a bit of Panel discussion, deliberation
and adm nistrative neeting to conclude on Wdnesday
at 3:00 p.m

One of the things that has -- is hel ping us
through this process is the road map that was put
together. And you will see that road map on the
second itemin our process. And | just want to, as a
road map goes, and kind of do the little start where
are we along that road map, so we have kind of a
sense of where we're going and where we are right
now.

As you are going through -- does everybody
have that?

It's after the biographies? GCkay.

Part one of that road map is conpleted
That was done during the inaugural neeting.

As we go through part two, there were a
coupl e of docunents that had been conpleted at the

i naugural neeting, which is chapter one and chapter
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two. And we are now through chapter three of part
two -- or we are in the process of working on chapter
three of part two. And then as we flip to part
three, the plans and nethods, we have gone through
the first few chapters in that. W are in the
process of the fourth chapter, devel oping a content
nmodel , and about the third point along that process.
I's that correct? Okay.

As we go through chapter five as well
we' re al so about starting that process in terns of
the classification nodel, devel oping a classification
system So | ooking at that as al so a deliverable
along with the content nodel.

Sylvia, do you want anything else -- to say
anything el se about the road map at this point?

M. KARMAN. Sorry about that. Just that
peopl e m ght note that the paper for SSA s proposed
pl an and nethods for devel oping a content nodel is in
the back of the binders; and that's a |onger, nore
detail ed version of the "Wat is a Content Model™"
paper that we prepared for the inaugural neeting. So

just not to confuse that, because you now have two
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papers about content nodel .

And we're al so working on a paper for SSA' s
concerns of DOT, and then what can SSA build on from
DOT and O*Net will flow fromthat. And we're also
wor ki ng on SSA's proposed plans for devel oping a
classification systemso that the Panel will have
that as -- sonething as a platformto begin
deli beration for that through September. Thanks.

DR BARRGCS- BAI LEY: Thank you.

Now, to begin our day, | would like to
wel conme nenbers of the Cccupational |Information
Syst em Devel opment work team John Omen is the
Deputy Director of the Division of Disability
Determ nati on Services Operation -- Operation
Support. Tom Jones is the branch chief of Disability
Quality Branch, the Dallas Ofice of Quality
Performance; and Shirleen Roth is a Social |nsurance
Speci alist on the Occupational |nfornation
Devel opnment teamin the Ofice of Program Devel opnent
and Research. They're going to be presenting to us
this nmorning. Thank you for being here.

So | guess we will just go ahead and get
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started, and turn it over to you. Thank you

MR. O/EN:. Thank you. Can you hear ne?

M5. ROTH. Good norning. Thank you for the
opportunity to present this case to you. This is a
sanmple adult disability claim It was devel oped so
that we m ght present to you the entire process that
we use to evaluate and adjudicate for the adults. It
is not areal case, but it's representative of the
type of cases that we receive. But | do want to
poi nt out to you, even though it's a sanple case, we
would Iike you to keep it real in the sense that al
of our disability cases we may see them-- we may see
themrepresented in paper; but they're real people
with real needs, real concerns, and nost of them at
very difficult points in their lives.

So as we work through this process try not
to think of this in ternms of being a sanple case or a
pi ece of paper. Try to think of this as being a
person in the real world who we're trying to | ook
through and get a good picture of what their
situation is.

So what nmy plan is -- you have all received

S R C REPORTERS
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paper copies of the sanple case. They're in a yellow
folder in front of you. Those yellow folders are the
kind of folders we use at a point in tine where we're
still processing cases in paper. W now process the
majority of our cases electronically, but our
electronic folders look just like those paper

folders. They're organized in the sane way. And if
you notice, everything that you will see before you
is in the back two sections. One is the back bl ue
section, and the other is the back yell ow section

So if you would turn to that.

You will notice that each of the docunents
is tabbed. Now, nornally, our adjudicators don't
have those tabs, although, those tabs are in the way
we create an el ectronic environnent. W put those
tabs there for you, so as our presenters are noving
t hrough the case, you will be able to quickly and
easily refer to the different docunents that they're
tal king about. So each of those docunents have been
naned for you

What |'mgoing to be doing is to introduce

all of the presenters. Mary Barros has al ready

S R C REPORTERS
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i ntroduced the three of us.

Thank you, Mary.

I"mgoing to also nmention to you all of the
other presenters that will cone after us working from
the same case and wal k through what's going to happen
in the next day and a hal f.

If you would, on the blue section where
there is a caveat that says, "this is a sanple case.”
Turn that page over and directly underneath it is
that first page. Just lift that up. And underneath
there is a road map. There is a docunent that is
going to say "road map."

You open it up, you have a blue section on
the left, and a yellow section on the right. On the
|l eft-hand side, just Iift up that top sheet of paper
and underneath it, it says "road map." That is our
road map for the next few days.

And basically, what | want you to
understand is how we're going to nove through the
case, and that will allow you to -- basically, we're
goi ng to answer your questions at the point and tine

in the process when it applies. W don't want you to
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hol d your questions. |f you have a question, ask
imediately. W will wite that question down and
then answer it at the appointed tinme in the
presentation that it will fit.

So the first presentation is going to cone
fromJohn Onen. He is going to provide a discussion
of the field office claimintake and DDS initial case
devel opnents of the nedi cal and vocational evidence.
And this is going to include a description of
claimant -- how the clainmant initiates contact with
Social Security. The field office interview, the
certified electronic file, and the DDS | egacy
system-- that's the case processing systemthat the
DDS uses. He is going to talk to you about the DDS
intake review, and then the initial devel opment of
medi cal and vocational evidence.

Part two of the presentation is going to be
from Tom Johns who has al ready been introduced. His
first presentation is going to be a discussion of the
eval uati on of the physical inpairnents in the case.
Hi s presentation will include descriptions of the

evaluation of the informati on that we receive from

S R C REPCRTERS
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the clai mant and eval uati on of evidence -- the

medi cal evidence in the file, and then the assessnent
of the physical residual functional capacity, or what
we call the RFC

H s second presentation at part three wll
be a discussion of the evaluation of the nental
inmpairnments. And at that point and tinme that wll
basically mirror what he did for physica
i mpai rments, again, going through clai mant evi dence
that we receive fromthe claimant, the evidence that
we receive from nmedi cal sources, and how we eval uate
that evi dence.

The fourth part of the denonstration |'m
going to be presenting to you. And that's going to
be the vocational evaluation of the claimnt's
ability to do past relevant work. Now |'mgoing to
preface that part by giving you a denonstration of
one of the software products that we used to nake
these evaluations. The software product that we
brought with us today is called CccuBrowse. |It's by
Vert ek, Incorporated here in Washington state. The

version that we have is actually a Social Security
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version. It is not the commercial version, so it
does not have sone of the functionality that the
conmerci al versions have, but it neets our needs.

And during the discussion of the claimant's
abilities to do past work, |1'mgoing to be talking
about review and eval uation of the claimnt work
history and information. A discussion of what is
past relevant work. W touched on that last tine.
W will be going into that in nore detail
Eval uation of the claimant's ability to do past work
as the claimant actually perforned it; and then
eval uation of the clainmant's ability to do past work
as it's perforned in the national econony.

I will also be presenting part five, which
is a further discussion of the vocational evaluation
That part of the discussion has to do with the
claimant's ability to do other work. And during
that, I will discuss consideration of age, education
wor k experience, medical and vocational guidelines,
occupati onal base, and transferability of skills.

Fol l owi ng that, part six would be presented

by two of the judges in our Ofice of Disability
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Adj udi cati on and Review. Judge Cam Cetter is an
Admi ni strative Law Judge in the hearing office in
Macon, Ceorgia. And Judge Robert Gol dberg is an
Adm ni strative Appeals Judge, the O fice of Appellate
Operations, Ofice of Disability Adjudication and
Revi ew.

Judge Cetter will be discussing
adj udi cation of evidence by the administrative | aw
judge, which will include identification of the
claimant's vocational profile, age, education, and
wor k experience. ldentification of the claimant's
past work. Determ nation of the hypothetical that
will include the claimant's residual functional
capacity. A comparison of the RFC hypotheticals with
the job demands of past work. A conparison of the
RFC hypot heticals and the vocational profile with the
medi cal vocational guidelines and availability of
ot her worKk.

Then Judge CGol dberg will be discussing the
review by the Appeals Council of the case, including
the application of the substantial evidence standard

of review, the review of all the findings, a
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conpari son of the vocational finding with the
evi dence, regul ations, vocational expert testinony,
and Dictionary of Cccupational Titles.

We will then discuss ensuring the
identifying of past relevant work, satisfying
regul atory criteria, and assuring the consistency of
the vocational evidence and the DOT information

Then tomorrow you will be receiving
presentati ons on perspectives on the sanple case from
vocational experts, Scott T. Stipe, Career Directions
Nort hwest; Scott Stipe & Associates, |ncorporated,
and fromLynn Tracy of Lynn Tracy and Associ at es.
That will be followed by presentations on
perspectives on the sanple case fromthe clai mant
representatives Art Kaufrman of Accu-Pro Disability
Advocates; and Charles L. Martin of Martin and Jones.

We hope that the case denonstration
provi des uni que insight into the adjudication of
disability clainms by Social Security, as well as the
perspective on the type of occupational information
that Social Security needs to do the adjudication

So as you listen to the presentations | ask you to

S R C REPORTERS
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consider the elenments that you will be recomrendi ng
to be included in the content nodel. | suggest that
Social Security will want to be sure that the content
nodel includes only those el enents which are
defensi bl e, and for which the Agency has a cl ear use.

| believe that we all have an interest in
devel opi ng occupational information that provides for
an accurate and cl ear decision on the clainmant's
request for benefits. W also need to ensure that
the content nodel itens do not create vulnerability
either for the claimant or for Social Security.

And one | ast comment before we go on
We're going to be discussing today Social Security
policy. W can't get away fromthat. Because the
policy describes what we do and why we do it. But
keep in mind that we recognize that just as the
Dictionary of Qccupational Titles inforned our policy
back when it was first crafted in the '60's and
"70's, so will this new occupational system i nform
our policy devel opnment as we go forward.

So we thank you for your attention, and

would Iike to turn the presentation over to John
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Omnen.  John.

MR ONEN:. Thanks, Shirleen

I"mgoing to talk about, initially, how the
case gets to the DDS, the Disability Determnation
Services office where a nmedical deternmination is
made. There are nmany avenues in which a clainmnt or
appl i cant can approach SSA. They can call the 800
nunber and talk to soneone at the tel ephone service
center and ask questions that lead to a request for
application. There is also an internet process that
you can use to negotiate your claim

You can call your local field office out of
the tel ephone book and talk to soneone. And during
that conversation they m ght determ ne that you
need -- that you mght qualify -- or the avenue that
you need to take is to apply for disability, in which
case they will send you a starter kit. They also
m ght send you out to the tel ephone service center to
answer that call.

You also might walk into a local field
office and say, | am hearing disabled. What do

need to get benefits? O you may have a cl ai nant
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representative approach SSA on your behal f.

So there are many different ways that
someone m ght present thenselves to SSAto initiate
an application or the application process. |n nost
cases where you are not walking into a field office
generally, they do send out what's called a starter
kit, which is a three page questionnaire that asks
some sinple questions about your work history, about
your income and resources, and about the inpairnent
fromwhich you indicate that you might be disabl ed
along with sonme information about dates when that
i mpai r ment began.

Once you have got the starter kit returned
to the field office, the field office representative
will generally set up a disability interviewto go
over the answers that you provided, and while doing
so, the -- actually, it's the field office
representative that will conplete the -- what appears
to us to be a formin the electronic environnent. A
formthat used to be exclusively in paper, called the
SSA- 3368, which is the adult disability report. It

is the report that drives a lot of the beginning of
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the application and devel opnent at the DDS

In addition to that, you have the 3373 --
I'msorry, 3367, which is also under a tab in your
book, disability report field office. 1t provides
sone technical information that is used by the DDS to
determ ne when they need to begin | ooking at possible
medi cal onset.

Al so, there is sonme additional devel opnent
that mght -- that formmnm ght | ead you to about other
i ssues regardi ng onset and how that mi ght be affected
by work that you did after you becane disabl ed or
your inpairnent began to affect you to where you
beli eved you were disabled. That is done during the
disability interview process.

Now, a |lot of these people, claimnts or
appl i cants when they approach the SSA, they -- a lot
of peopl e have heard of Social Security; but not
everyone -- sone people have heard of disability.
They have heard through their friends there is this
disability program But what a | ot of people don't
understand is that there is many different Social

Security prograns in which a person can receive
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disability benefits.

There is the -- one title of the programis
soneone paid into Social Security a certain nunber of
quarters, and thereby, they have sone insurance for
thensel ves, or perhaps their spouse, or their child.
O her individuals mght qualify for a different
programor you mght qualify for both prograns. |If
your incone and resources are | ow enough, you might
al so qualify for Social Security Inconme, which is
SSI.

So when the applicant usually approaches
the SSA, they don't know all the prograns that are
avai |l abl e usually; and it's really the field office
representatives job to gather enough information to
create an application or help them subnit an
application for any benefit for which they m ght be
eligible on a technical basis.

Now, everything is technical that we do
But when -- froma DDS perspective and when you hear
a disability determination services person say a
techni cal perspective at the field office, we're

tal ki ng about those things that are not directly
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medi cal decision. It's about whether the incone or
resources are enough, that's a technical decision for
SSI.  VWhether they have worked enough quarters,
that's a technical decision, which a person m ght be
denied for at the field office and the case never
gets to the nmedi cal decision, gets sent to the DDS

O course, the cases that we're interested
in at the DDS is the one that the person qualifies on
a technical basis for. |In other words, they have
wor ked enough quarters in the last ten years to be
qualified for benefits on a technical basis, or their
incone and resources are so low that they qualify for
SSI. In that case that's when the disability
i nterview happens, and the field office
representative goes over the information provided in
the starter kit.

In that, they're going to go over
informati on that you see in the 3368, which is in
your book behind the tab 3368 adult function
report -- or disability report adult, 3368. |In this
formit ask sone basic questions, including body

habi tus; height, weight of the claimant's -- |I'mon
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page one of mne. |t asks contact information. It
ask if the claimdisability understands or reads
English. Then it goes on to get -- to capture the
impairnments that are all eged.

Sonme informati on about dates of when the
disability began on page two; and as you work towards
page two and three of the disability report, that's
when they go over the information about their work
whi ch, of course, is very inportant to us in naking
the decision at step four and five of the sequentia
eval uati on process.

| say all of this to point out that there
is alot of information the field office
representative nust go through in order to conplete
the application process. A lot of their focus in
that interviewis also to gather information to nake
sure that they have conpleted information so that the
person is given the conplete view of what they night
be eligible for in order for the application to nove
forward

They have to |l ook at things |ike

unsuccessful work attenpts where a person night have
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become di sabl ed, or have an inpairnment, or off of
work for a certain period of tinme, at |east 30 days,
and then they went back to work; and then the work
subsequently did not -- they weren't able to
successfully continue enmpl oynent, and then they

st opped.

So we mght be able to actually go back and
al |l ow benefits prior to when they actually I ast
wor ked, dependi ng on how | ong of a break there was
between the tinme that they stopped work because of
their inmpairnment, then they went back to work; and
then how | ong the work | asted afterwards.

We al so m ght consider whether there is
any -- whether it's sheltered enploynment or if any
assi stance was gi ven and accommodati ons nade, which
m ght offset sone of the earnings. This is al
things that the field office is |ooking at during
their application process and getting information
during the disability interview, so that they can --
when they conplete also the 3367, which | referred to
earlier, the information about the reconmended onset

date is an accurate date. That's the date that the
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disability determination adjudicator |ooks at to
det erm ne, okay, when do we really have to start to
consi der whether this person is disabled. As we
know, a | ot of people with inpairnents work in spite
of their inmpairments for a very long time before they
get to a point where they're no |longer able to work.

It's not just inportant to note just when
an i npai rnent began, but it is also inportant to know
when an inpai rnment becane so severe that it prevented
a person from continuing their work

So the field office goes through the
interview process. They capture the information
needed to make the technical decision; and then they
transfer the case to the field office or to the DDS
When they do that -- hold on, and | will get himto
put the screen up in just a second.

Most of our cases now we process in the
el ectronic environnment. Excuse ne. Can you put --
t hank you.

Up on your left screen this is what we see
as a disability examner in E-View. |If we were to go

out si de of our case processing systemand | ook at the
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electronic folder, you would see what we call E-View,
the electronic view of the folder, is a disability
fol der selection that we can go and select a fol der

We can search by the Social Security
Nunber. W can search by | ast nane, although, you
can i magi ne how many peopl e have replicated nanes in
the United States. It is not the smartest way to
| ook for a case. But you enter the Social Security
Nunber, and hit "search,” and you will cone up with
either one or nultiple folders. For each folder --
there is a folder for each tine an applicant applies
for disability benefits.

There m ght be a prior folder fromwhen
they were all owed benefits; or in an initial case, it
m ght be the only case that you see in the list.

Hol d on, | have to reenter

In this case the claimant's Social Security
Nunber is entered, and what we see is a list of one
case. So | can assunme, based on this, that since we
becane el ectronic, this clainant has not applied
before. |If | select her nane, | can see sone basic

information that this is an initial claim that it is
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a DIB, which neans it's entitled to disability
i nsurance benefits clains.

By selecting it, the hyperlink, it wll
take me to her case folder. There is a tab that is
called "alerts and messages." This might give nme an
alert or nessage that this is a high risk case, such
as a homel ess individual where the person m ght be
nore difficult to contact, which I will nention also
because there are certain instances at the field
of fice when they' re doing their initial devel opnent
of the case with the clainmant that they m ght take
some additional steps.

For instance, with a honel ess clai mant, one
of the things that they will do is they will -- while
they have the claimant in the office, because we nake
an assunption for honel ess individuals that it nmay be
harder to contact for followup information, is that
they will go ahead and take the conplete work history
for the 15 years when the claimant is initially in
the office.

So that information we try to capture right

up front. Not just a list of the jobs that they have
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done in the last 15 years, and the description of the
| ongest job perfornmed in the | ast 15 years, but a
description of all the jobs performed in the last 15
years. Wich 15 years currently is how Soci al
Security defines the past relevant period. And there
is some variants to that on whether or not the person
is insured or not. That will probably be confusing;
but generally speaking, fromthe date of the
decision, the relevant period is the 15 years prior
So they will capture that infornmation.

Al'so, there is a tab called case data.
This is where we can go. W can see all the specific
data about this case. W can see the data that was
entered into the Social Security systemthat's been
propagated into forms view Forms are traditionally
what we use to capture information, and what people
are used to seeing. So a lot of individuals prefer
to view the information via forns. There is the case
data tab on the left. There is also a forns tab, and
then you just go over there real quickly.

There is also a case docunents tab

which -- which is really what you have in front of
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you in that yellow, what we call MDF, nodul e docunent
folder, is the old paper folder. Once we noved to an
el ectroni c environnent, we changed the -- everything
into an electronic format, but we kind of mirrored
the col or coding and the division of sections,
electronically that we have in the old physical file.
So if you look at the electronic fol der
that is on your screen on your left, you will see
that there is one section called paynent, docunents
and deci sions. The second is jurisdiction docunents
and notices. The third is current or tenporary. The
fourth is nondisability devel opment. The fifth is
disability related devel opnent; and "F" is nedica
records. Where an adjudi cator spends nost of their
time are in the last two sections, the disability
rel ated devel opnent, and the federal -- or the
medi cal records.
Now, |'mjunping a little bit ahead,
because when you see this, this is a case that has
al ready been devel oped, because it already has
medi cal records init. So not to confuse anyone,

when a case cones in, unfortunately, it doesn't have
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all the nmedical records init. W have to actually
request those, which is also part of what takes tinme
i n devel opi ng a case

But in the bottomsection you will see --
or in the blue section "E," disability related
devel opnment, there is a hyperlink to those forns,
whi ch were collected at the field office. At the
time a case first cones over it is going to be the
3367, which is the disability report; and the 3368 is
the adult disability report.

And then there is a status history. [If |
wanted to hit that tab, | could go in and | ook at the
hi story of this case. When it noved fromthe field
office to the DDS. Wen it m ght have even been sent
back to the DDS, because nedi cal evidence show t hat
the person mght still be working, and that will be a
decision for the field office to determ ne whether
the person really can apply, or perhaps they are
wor ki ng, not earning enough noney. The case night be
sent back to the field office then cone back to the
DDS for full developnent. This is the electronic

folder that is sent to the DDS.
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The DDS doesn't really develop the case in
the Social Security electronics folder. W actually
inall the DDSs -- there is 54 throughout the -- 54
states or 50 states, four other DDSs. W use what's
called a | egacy systemto nmanage the cases. It's a
case processing system

The denonstration |'mgoing to give you is
MDAS. MDAS is in one of our bigger states |ike
California. This is actually a -- SSA own case
processing system But this is what the user sees
when they go -- the DDS user sees when they go to
sign into MDAS. You will see that over on the
right, there is a couple of links. One is for
OQccuBrowse; and one is to the Denver Dictionary of
Qccupational Titles.

If | actually would hit the Dictionary of
Qccupational Titles, the link wouldn't take ne
anywhere, because we don't use it anynore. The
QccuBrowse woul d actually launch -- ny touchy key pad
just launched. It is at our fingertips, because it
is such a big part of what we do in the nedica

deci si on determ nation process.

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

36

Let ne cancel this. W don't need
CccuBrowse yet.

Once | log in, | can go to a case |oad
summary screen. It will tell ne as an individua
adjudicator a little summary of all the cases that |
have. When | cone in to start the day -- sorry.
Part of our problemwth demps, | will let you know,
is that we're connecting to a work station back in
Baltinore, and the connection for Sprint is not so
great down here. So it's alittle bit slowto
respond.

So once it lets me log on to ny case | oad
sumrary screen, | can see how many new cases | have,
how many cases | have been assigned, how many cases
m ght qualify for expedited processing. It will also
give ne information regardi ng what new evi dence
have, how nmany pi eces of new evidence. Fortunately,

in real world case processing, it doesn't nove this

bel ow.

For many of the tabs that you are going to
see, | can go in, select one of these categories, and
it will show me all the cases that fall into any of
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these. Like | said, | can see any new cases that |
have received in the | ast 20 days, because this is
training. The nunbers, of course, | have one Susan
Que, which is our test case. A new EM e-nmai
tickles to tell nme how many pieces of electronic mail
that | have. How many new updates after transfer
have. It m ght have been the cl ai nant contacted
Social Security and reported that they have a new
address. | would get an alert in this box here to
let me know that | have -- | need to update the
claimant's mailing address in this system

Cases that for sone reason | took no action
in the last 25 days would fall into this. W don't
want our cases to fall out of the system And
nunerous ot hers, including cases that | have sent for
nmedi cal eval uation, cases that | have waiting for
nmedi cal evaluation. |In case we sonehow | ose all
tickles on the case, the case will show up as having
the alert or atickle to remnd you to do sonet hing
inthe future. W do this if the whole case
continues to nove forward.

I can go to ny open all cases, and there
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will see alist of all open cases. | can then in

that screen search for the case by the Socia

Security Nunber, by the last nane. | can search by
all cases at a certain level until | find the case
want. Once | find the case | want, | can enter the

case nunber at the top and begi n working on that
case.

At this point -- | would first had been
alerted that | have a case as a disability exam ner
by the new cases in the last 20 days category. |
would go into that case, and | would | aunch E-Vi ew
that | showed you first sinultaneously while | did
case devel opnent. DDS exam ners have a dual -- they
work on a dual nonitor system and the systens are
working a little bit better today, and we probably
will be able to denonstrate it a little better

Generally, we will have E-View on one
screen of our desk top, and the other will have our
case processing software, so that you can read what
the claimant said on one screen while you process and
create and generate the kind of letters that you need

in the other.
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In initial case processing, we do | ook at
the -- we, initially, go in and we actually | ook at
the nmedi cal evidence, or the disability forms. | am
going to do for you actually the paper form It is
probably going to be easier to follow al ong.

When we are first devel oping a case, we
| ook at the 3367. |In this case, we are actually
going to go through it semi-specifically, because
this case is really going to cone near and dear to
us, because it's the case that we're going to talk
about all day long. So we're going to look at this
in the sane way | would look at it as an adjudicator.
| would go in at the 3367, page one, and | woul d | ook
at the information that's been provided.

After you have sone skill at being an
adj udi cator, you know that the things that are bl ank
and have no answers, meaning that the field office
has determined on this formthat it does not pertain
to this claimant. So |I'm not going to worry about
things that have no answers. | trust the field
office who is responsible for anything that's on this

formbeing correct, that it's correct. So initially,
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I'mgoing to accept it as face val ue.

It will be slightly different when | get to
the 3368, which is the adult disability report. So
when | look at this, | see ny claimnt's nane, her
Social Security nunber. | see that she is fenale,
and that her date of birth is My, 1955.

Now, for the purposes of this denonstration
our current date when we first got to this claim--
because we're going to walk it through alnbst a two
to three year period today. W're talking about when
they initially applied, the application date was in
Novermber or Decenber of 2006 -- five; 2005. So
i mgi ne that we step back.

M5. ROTH: Onset is 2005, application is
2006.

MR OAEN. So the applicationis -- we are
in 2006. So let's step back a few years. So this
individual, | look at her -- one of the first things
| would do in nmy mindis | would cal cul ate her age.
Just kind of in the backwards step, thinking, okay,
the older a person is, | knowthe nore likely they

are to become disabled with the sane inpairment.
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When we get all way to the end, you are
going to hear that a person with |ike synptons, |ike
limted function, like inpairnments, everything being
the sanme m ght becone an all owance at step five in
one case, while being a denial in another case based
only on their age. And the reason for that -- |I'm
sure Shirleen will describe; but it is really a
presunption that the ol der a person gets, the |ess
likely they are to nove to other kinds of work.

Al so, there is sonme inability at a certain
age, especially with inpairnent limtations to get
enpl oynent. That's all built into the rules. But as
| am approaching this, | knowthat if this were an
i ndi vi dual that was 63 years old, | would know,
dependi ng on their past work, the likelihood of
whet her or not the threshold really -- the evidence
that | will need to get to prove that this person is
di sabled. Wth a younger individual, that threshold
isalittle bit higher, so |l know that |I'mgoing to
have to cross every "T," and dot every "I."

If you can get -- you can stop your nedica

devel opnent at the DDS once you can determni ne that
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the person is disabled. Once the person neets the
disability requirements, you don't have to -- and you
have medi cal evidence to denonstrate that, you don't
have to have all the nedical evidence. |If you're
going to deny a person, we really hold ourselves to a
much hi gher |evel of docunmentation and get all the
medi cal evidence so that we don't mss sonething that
m ght actually give us nore information about whether
a person is disabled or not.

So as | look at this |I'mjust thinking
about their age. This person says that they have
been di sabl ed since January of '05, so a year prior
to when they applied. The detected final date is
Novenber of '06, which is the date that they
approached Social Security and said, | think | night
qualify for disability benefits, howdo | apply. And
their date last injured is Decenber 31st, 2010.

How t hat cal cul ati on comes about doesn't
really matter to the DDS so nuch. That's sonething
the field office is responsible for determn ning.

VWhat matters for me as a disability examiner is, as

of the date that |'m doing ny devel oprment today, is
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that date in the past or is it in the future? If the
date is in the past, what | really have to worry
about is whether | can establish the claimant's

di sabl ed before that date, as opposed to after that
date. If it's in the future, then it's all good.

can just kind of ignore it, in fact.

It is kind of like having a car accident.
It doesn't matter how | ong you have paid your
paynents in advance to be covered for car insurance,
if you have an accident today, you are covered. |If
you stop payi ng your paynents for car insurance
previously, and you had anot her accident while you
were still insured for it to count.

So I'mgoing to | ook. This individua
happens to have a date last insured in the future.
can basically nove on without really doing nuch nore
consi derati on.

On page two of your handout | can see that
this claimant -- the teleclaimant claimant -- so this
clai mant probably called into the tel ephone service
center to initiate an application. On here, during

the application -- or during the conpletion of this,
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and during that disability interview, there is a
pl ace to |l et us know whether or not there were any
observabl e probl ens during the interview

You can see that hearing, reading,
br eat hi ng, coherence, concentrating, talking,
answering are all questions. Depending on how busy
an individual mght be in the field office, and how
perceptive they are to observing a claimnt, you can
get a variance of answers. But generally, you get a
very good idea, especially with soneone who appears
to be significantly inpaired. People do a generally
good job of giving us information, which is just
another small elenent to consider about a claimant's
functi on.

Can soneone pass Ms. Shor the mke.

The mi kes probably should be fixed after
the break. So if you will bear with us. Thank you

M5. SHOR: Just a question. Do you find
the fact that applications are being filed now over
the phone or electronically, and therefore, this
whol e section isn't getting conpleted? |Is that

working to the detriment of an adjudicator?
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MR OAEN. It's a really good question. |
don't think it works to the detrinent. Like |l said a
monent ago, it is a very small piece of a much | arger
puzzle. And we don't make deci sions or
determi nations based on single elenents or single
presentations in regard to function

I nmean, quite frankly, someone who is
psychotic may have a brilliant day the day that they
wal k into SSA. They have actually gotten to SSA that
day. They can present thensel ves beautifully.
They're articulate. They can tell you their history.
They complete the fornms, and they can be fine. They
can wal k out the next day, they could be, you know,
havi ng del usi ons.

So it's very -- it's not safe to nake
deci si ons based on one snall elenent, especially
denials in a large nunmber of cases. So why it
isn't -- we do lose a little bit of that observation
to the tel ephone. W really look at a nmuch bigger
puzzle. So | don't think it's really at our
detrinent.

Here, the contact representative or the
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field office representative said the clainmnt was
very personabl e and pl easant, nothing to note from
our phone conversation. Not raising any red fl ags
for me. | still -- 1 don't know what her particul ar
impairment is, you know, but it doesn't sound |ike
that sonebody is psychotic based on the description

The back page, there is nothing el se noted.
It tells ne who did the interview The date on this
is wong. |In the test case environment, we can't
change the dates. It was actually entered into the
system You have to inmagine this is 2006. Then |I'm
going to go, and 1'mgoing to nove to the 3368, the
adult disability report.

VWhile I'"mdoing -- going through this in
the case processing system | amentering these
el ements into the appropriate screen. A lot of them
are actually propagated now right into the case
processing systemfromthe electronic folder, |ike
the date last insured.

This is the detailed case history on the
| eft screen within MDAS. And you can see it gives

me sone basic information, her nanme, her address, her
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birth date, her age, where she lives, Social Security
Nunber, what type of benefits she is applying for

It lets me know what her date I ast insured was, which
is an inportant thing in this case, because it is
Title Il. And then occupation, years of occupation

i ndustry.

Interestingly enough, this isn't really
captured and propagated into the case processing
systemwithin the DDS. It would be great if it were.
One of reasons | think that we settled for it not
being currently is that the training at the field
office -- you know, they have so many el enents that
they have to worry about in a technical allowance,
whet her soneone technically qualifies for benefits;
and that they're going to have an application for
everything that they mght qualify for

There is so many other aspects of their job
that they have not had the training to define what
occupation, industry someone may have worked, and
what code that would be; and it's sonething that we
just don't get. W will put it into our case

processi ng system oursel ves, because at |east at the
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DDS, the adjudicators have a ot nore training with
regard to vocation than the field office

Field office deals nmore with earnings, and
we deal nore with the function of the job actually
bei ng perforned. W conplete those el enents that are
required within the system

Now, we go to the disability report under
the disability -- 3368, under the blue tab. Again,
this is going to give nme the basic infornmation about
the claimant. Her date of birth, and al so her
al | eged onset date, which |'mgoing to conpare her
al | eged onset date that she reported on the 3368,
which is the field that is propagated in fromthe
claimant's allegation on the starter kit, or if they
gave her a paper form when she cane -- wal ked into
the field office. This will be her alleged onset
dat e.

In that 3367, the onset date usually
presented there is that if there is a difference
bet ween what the clai mant recommends as her onset, or
al | eges as her onset, and what the field office

recommends. The field office may -- or the claimant
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may have said that she has been disabl ed, having knee
probl ens since January of 2004; but her earnings

m ght show that she was able to work until January of
2005.

So in that case, the field office would
determ ne, yes, she was doing nornal work. She was
earning nore than the substantive gainful activity
for that year, then determ ned that she did qualify,
because step one of the sequential evaluation process
is, is the clainmnt engaging in SGA substantive
gai nful activity? |If the answer to that is "yes,"
then the claimant is found not disabled at step one.

So when the claimant may all ege a date
that's earlier or different, then, the field office
would list that on the 3367. 1In this case, the
claimant's allegations -- the recommended al |l egati on
is not witten on the 3367. So that's the date the
adj udi cator ni ght be devel opi ng for her

There is a protected filing date, the date
| ast insured, which you have already tal ked about,
because that really conmes fromthe 3367 infornmation

It also lets ne know that there is a prior filing.

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

50

There is a prior filing. 1'mgoing to want to | ook
at that prior evidence in determ ning whether or not
the all eged onset date encroaches that period of tine
that already has had a decision, because there is

some col |l ateral estoppel rules about administrative

finality. | can't go in and -- say an adm nistrative
| aw judge nmade a decision on a case. | can't go in
and allow themthat is before -- the date of the

decision of the adm nistrative |aw judge. So we | ook
at that. There is also sone -- in the Ninth Grcuit
court there are sone additional el enents you nust
consider in that prior folder.

CGenerally, what we try to do is get the
prior folder, the paper folder. Fortunately, in the
new el ectronic environnent, it is at your finger
tips. It is just inthat -- that first E-view shot
that | showed you, there would have been nultiple
hyperlinks, one for each of the folders; and | would
have been able to go there and see all the evidence.

On page -- the next page of the 3368, there
is the observation and this shows the sane thing as

fromthe 3368 or 3367, sorry. Then we will go on
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agai n.

As you can tell, I'mnuch nore used to work
with this electronically than on paper. Fortunately,
we haven't had to deal with too nany nore paper cases
anynor e.

So on page one of the disability report |
see the additional information, claimnt's height,
her weight. | actually will pay attention to that.
Especially if there is a nmuscul oskel etal probl em
Qovi ously, a person's body habitus can be nore
inmpairing if there is an underlyi ng nedical
i mpai rrent than a person who wei ghs 400 pounds and
has knee probl ens, may be nuch nore greatly affected
in their function than a person that wei ghs 158
pounds. So it is sonething of note. It is sonething
| will probably put innmy -- if soneone has got an
abnormal body habitus, soneone who is extremely thin,
or someone who is extrenely overweight, | m ght
actually put a note in my case folder if it
pertain -- if that could affect their inpairnent,
which we will get to next on the next page.

Oh, I'msorry, it also ask about whether
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they read or wite English on that page, which is

i mportant when you are trying to comunicate with the
claimant, asking themto do things like fill out
forns, go to exans. |If the person is unable to
communi cate with you, you mght need to take sone
additional steps, which we will do. W will hire
through a tel ephone service, translation service, get
the information or give notice to the clainmnt.

On the next page we get the inportant --
what are your illnesses, injuries, and conditions
that limt your ability to work? This is on page two
of the 3368. And in this case you will see that it's
a paragraph formof information. Hp injury,
depression, sleeping problem right knee R E-P-L,

which I'mgoing to assune is "replacenent;" injury to
the hip fromfall, and herniated L3 and L4 in the
back. M hip has a torn | abrum depression from
being in pain. Pain is so distracting | have trouble
sl eepi ng, degenerative joint disease in the left

knee, and total replacenent done on the right knee.

Sonetimes you get even |onger paragraphs.

Since the disability interview started, fortunately,
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the field office is able to glean a little bit nore
information. | think this would be typical of what
we woul d see froma field office conpleted through
the interview of the claimant. They want to nake
sure that we get all the information, so they put
everything down. Even though there is sone
replication probably in this.

We woul d clean up this paragraph over in
the | egacy system |In order to send out our nedica
evi dence request, this wll propagate whenever we
| eave the allegation, will propagate into the letters
that we generate to the physician asking for the
medi cal evidence. They will also propagate into the
final personal denial notice. So we clean it up. W
correct msspellings. W neke sure that we don't
| ose any of the allegations that are all eged.

The claimant alleges that in "B" that her
impairments are -- her nobility is dramatically
decreased, walking is extrenely painful, and so is
sitting and standing. Causes pain, she says "yes."
As far as | amthinking -- in the back of ny head I'm

t hi nki ng, okay, | am probably going to send this

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

54

person a pain questionnaire.

In her allegations she indicates that she
i s depressed because of her pain. She is distracted.
She is unable to sleep. Pain seens to be a pretty
significant problemfor this individual, so | am
going to send out a pain questionnaire as part of ny
devel opment to the claimant. It's a one page
questionnaire, but it asks sonme detailed information
about the frequency, how it affects her, which we
will go to later, or Shirleen wll.

She says that it first interfered with her
ability to work in January of '05, which is also her
al | eged onset date. | keep going down. It says, why

did you stop working on that date?

She said, | could not even walk with a
chart in ny hand. M balance is too far off. | was
unable to conplete ny tasks. This is all information

that the field office representative went over with
them including in the next section information about
your work

And you will see that on this form the

adult disability form 3368, we ask sone infornmation
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about your past work and those are jobs that you have
had in the 15 years before they becane disabl ed or
unable to work. And in this individual she has

i ndicated a very short list, only two jobs in the

|l ast 15 years. Sonetines you will see nore jobs than
the space allows you to conplete, and then they go
over to the remarks section and conplete the rest of
their jobs by title and date perforned; but it's part
of the field offices representative's duty to get
this information.

What they capture is the title of the job
that she held. The business type where the work was
performed. The work "front' and "to" dates. Whether
it was full tinme. How many days per week. How many
hours a week, et cetera. How nmany -- and what the
pay was. This says hours, although, there is severa
choices in the electronic version when this is going
to be being complete. They can report their incone
monthly or annually. You just have to conpute it if
you want to know whether or not it was perforned at
substantial gainful activity or not.

In this case it | ooks |i ke she worked ful
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time. She earned wages -- though, | know fromthat
year to be at the SGA | evel. She worked as a nedica
records clerk in the hospital for four (sic) years;
and then she worked for seven years as a nedica
records technician.

The job that she did the | ongest she is
asked on this formto give detailed information
about. In this case the job that she did the
| ongest, the nedical records clerk, she described
this job as, | worked in the nedical records
departnent. | set up new patient files, filed the
fol ders, process requests for medical records and
mai l ed them and retrieved files the hospital needed
for patients who cane back to the hospital

She says that used nachines, didn't require
techni cal know edge. She wal ked four; sat two -- |
amsorry, stood two; sat, two; clinbed, one. Stoop,
she estimated to be two hours. No kneeling. One
hour of crouching. Two hours of handling, grabbing,
and grasping big objects. And also, she wites --
she described witing, typing or handling objects at

two hours.
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Lifting, she said she had to carry stacks
of patients records and individual folders fromfl oor
to floor. Her heaviest weight to lift was 20 pounds;
and what she lifted nost frequently weighed up to
| ess than 10 pounds. She did not supervise
i ndi viduals, and she was not a | ead worker. And
that's the sumof the information |I get about her
past work that they collect at the field office.

M. Hardy, your question, please.

MR. HARDY: A quick question, on the job
title, is that what the claimant tells you their job
title is, or is that something that at this point you
are trying to --

MR OAEN. This is the claimant's reports.

MR HARDY: This is the claimant's report.

MR OAEN. This disability report, 3368, is
really the information in the claimant's ternms as
they understood the question. The question is
understood differently by different people; and
therefore, it's answered differently by different
people; but this is definitely -- and the field

of fice representatives are trained not to really

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

58

change what the claimant is telling themin this
regard. So in this case this is -- that information
is actually propagated froma real case. It's really
what soneone once said their job was. This is what
she sai d.

W will later deternine what that job night
be in the Dictionary of COccupational Titles. And the
one thing that we won't do is we won't identify that
job based on their title alone. W really are going
to look at the description as she described the job,
and conpare it to jobs in the Dictionary of
Qccupational Titles by the job's description

Not all jobs, what people call them are
the sane. | nean, for instance, you know, soneone
who works on a fishing boat and guts fish, all they
do is clean the fish, in the Dictionary of
Qccupational Titles their jobis a slimer. | cone
from Al aska. | have never seen on an application
someone describe their job as a slinmrer. But in the
Dictionary of CQccupational Titles, the job is a
slimer.

What we conpare is the definition of the
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work, how it's described -- the task described, the
equi prent used to performthe job. That's what we
are going to conmpare. In this case you can see that
we have sone information that gives us a brief idea
of what the claimant does. And because this is a
fam liar job, perhaps, we mght think that we have a
pretty good idea of what she did. O course, there
are so many different types of nurse jobs in the
Dictionary of Occupational Titles, it's very
dangerous even to assune that you know.

Even with this description and then taking
her title alone, you have to find a really -- an
exact match alnost in the Dictionary of Occupationa
Titles, or you mght be -- | nmean, the water gets a
little nerky. So what you do is when you are
review ng the case, which |I'm doing as an adj udi cator
right now, I am |l ooking basically, okay, does this
person |l ook like they can explain what they're
tal king about? | would say that so far she is doing
a really good job. Okay. She has had nore than one
job in the | ast two years.

Automatically, during my case devel opnent,
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| see her allegations. Based on her allegations
there is nothing there that nmakes ne think oh, this
is going to be a neet or equal a listing at step
three. As part of ny process when |I'mreading this
is to make kind of a gut reaction determ nation

If soneone tells nme that they have
pancreatic cancer, |I'mreally hardly going to even
| ook at this page, because it really isn't going to
matter. | know that I'mgoing to need to get the
path report, the doctor's report and I'mgoing to
all ow that person. And | will never do that based on
havi ng just reviewed the nmedical allegation of having
a knee problem a back problem-- multiple knee
probl ens, a back problem you know, herniated disk
and anything that goes along with her depression
that this is not likely to be -- on the face of it,
nmeets the listing.

Al t hough, that doesn't nmean that it may not
be, because it very well could be based on those
synptons, or those allegations. The nost likely
listing that it mght be would be a nental |isting.

If they are so inpaired by their inability to
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concentrate, their inability to sleep, you know,
their lethargy, you know, anything related to the
depression, they nmight actually neet a listing.
don't know going into this that she won't neet a
listing. |1'mjust basing probability based on the
i npression fromwhat's being said overall and what's
bei ng al | eged.

This doesn't | ook on the surface of the
all egation to neet or equal. |1'mgoing to | ook at
the work history, and at this point | know |I'm going
to send out a 3369, which is a work history report.
It's nmore likely than not that 1'mgoing to get to
step four or five on the nedical decision. |n order
to do that, | need to nmake reasonable attenpts to get
as much information about her past work as | can from
her in order to informme in that decision

So in case developnent I'mgoing to go into
the case processing system and |I'mgoing to send off
a letter that basically says, here is this form we
need you to conplete it. It gives you a separate
page for every job that you have reported that you

have worked. And I'mgoing to ask that they conplete
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that and send it back to us within two weeks. [|f |
haven't received it in two weeks, |I'mgoing to send
of f another letter and say, hey, we sent you this
form W really need it in order to nake an inforned
deci sion, please send it back

I'"'msorry, | can't see your nane tag.

DR SCHRETLEN: Dave Schretlen

MR. OAEN:. Dave Schretlen, please.

DR SCHRETLEN: Just fromtaki ng work
hi story frompatients | know that so often people
have no i dea where they worked, or they have worked
pl aces that are no longer in business. |'mjust
wondering at what point or do -- does SSA attenpt to
verify the report of work history?

MR OAEN. We will go into that later. But
a case developnent, if | were to see gaps in a work

history, and | didn't think that the person was

denmonstrating the credibility to self-report, | can
go into the SSA system | can't test for you here,
because it's a real system | can go in and do a

detail ed earnings query, and | can get all the

postings that have been nmade from Social Security by
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enpl oyers, and can | ook and see oh, | ook, this person
wor ked from 1987 to 1993, and there really was a gap
bet ween 1997 and the present. And then it will be
oh, this is a good self-reporter, | can nobve on

O | would see, oh, this person has really
had 27 jobs, and no wonder they can't get it right,
because who woul d renenber, you know, that
chronol ogi cal history. Again, you are using some
experience in the devel opnent of the case and we do
have tools that every |level of devel oprment do go back
and | ook and see, are things |ooking consistent.

It's really the inconsistencies that throw
up the flag. |f someone reports that they have
only -- | mean, if someone is 47 years old and they
only reported ten years of work in that section, and
the field office representative didn't nake a note
that there really was no note in the other years, |I'm
nmost |ikely as an adjudicator to go in and | ook at
the information at the first step of devel opnent.

Because what we don't want to do is
post pone sone sort of devel opnent that we then | ater

have to cone back and redevel op, because then that
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i ndi vidual have to wait for a decision

I"'msorry, M. WIson.

DR. WLSON. Yes, could you describe a
little bit exactly what the records are that we would
| ook up in the SSA system about the enpl oynent?

MR. OAEN: Actually, we will give you an
exanpl e of that later during Shirleen's presentation
But it basically tells you what the earnings were
what the enployer ID was, what -- the year they were
earning. |It's basic information, but it's hel pful
but it's not inclusive of everything.

Sel f - enpl oynent, not everybody reports

their earnings in self-enploynent. So you can't --

even then -- just as a preface, let nme just say --
it's not necessarily -- it doesn't cover everything.
You still have to look for inconsistencies in the

record between what the claimant reported, what's in

the SSA system what shows up in the nedical records.
If you are reading nmedical records and the

medi cal records say that the individual was working

on the fishing boat with their brother, you know, and
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you happen to cone from an area where fishing might
actually be an industry and people actually perforned
that work, you mnight need to nake a phone call and
say, you know, were you earning noney when you did
this, in order to make sure that you weren't allow ng
benefits during a period of tinme that sonebody was
wor ki ng, because that's step one, engaged in SGA,
then, you are not disabl ed.

So based on this infornmation that | have
for this individual clainmant, | would al so request
that they conplete a disability -- or a work history
report, 3369, so that they have a chance to at |east
give nme the details for the other job that they
didn't already give ne details for

As | go on, | see their medical providers
information about their nedical records. It's on
page four of the 3368. On the 3368 it asks, have you
been seen by a physician for your illness and
injuries or conditions? They say "yes."

They al so have been asked, have you been
seen by a doctor, hospital, clinic or anyone else for

enotional or nmental problens that limt your ability
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to work? It says "yes."

It's a very inportant question, because
someti nmes people with physical inpairment, that's
their allegation. 1t mght be the only hint that
they have ever been treated for a mental inpairnent
is the answer to this one question. They m ght not
apply for disability benefits based on their nental
conditions. They m ght not give you any information
about that medical doctor.

So it's inportant that when we review these
forns that we are looking at all the different
el ements of the information provided, because it
m ght hint at oh, maybe they didn't give us
information. W should call the first day of
devel opment and ask a few questions so that we are
getting all the information up front that we need in
order to nake a deci sion

In this case they saw Dr. Beene in
Col dport, Oregon. We would go into M DAS and send
off a request for nedical records. W have to
determ ne what the dates are that we are going to ask

for medical records. This is a nurse. She said that

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

67

she first began -- |'msorry, nedical records
technician; sorry, | m sspoke.

Medi cal records technician. She worked in
a hospital. |'mgoing to assune when she told ne
started seeing a physician in 2005, and that's recent
enough to 2006 that she is probably giving ne the
full information. So | will probably request --
because it | ooks specific about when she started
seeing them |'mgoing to ask for records from
January 1st of 2005 to present. | will send off a
request to Dr. Beene; | will send off a request to
Dr. Pal ner.

You can see also that Dr. Beene was
probably her physician. | will send off a request to
Dr. Deacon Pal ner. She doesn't know why she saw him
She doesn't know the dates.

For me, as an adjudicator | know that I
need to establish disability fromher alleged onset
date. Based on her inpairnments, which include
depression, |'mprobably going to be conpelled to go
back a little bit before her alleged onset date so

that | can get a |ongitudinal picture.
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Knee replacenents don't usually happen
overnight. It mght give me some information about
what happened with her knee that led to the surgery
and what her recovery was after the surgery. 1t also
m ght give nme sone information about her mental state
and how she responded to that |oss of function that
led to her depression, fromwhat it sounded I|ike.

But I'mnot going to go back too far. For
one thing, we have to pay for nedical evidence when
we receive it. So we don't want to just ask for the
whol e entire period of records. W also don't want
to nmake the records for case information that we
don't need in order to make a deci sion

But | probably in this case would go back
to the year prior to the date last insured, just so
that maybe if there were any sort of psychiatric
treatnment that got worse over a prolonged basis, it
woul d hel p | ongitudinally understand where she is.
Because one of the things that we consider is whether
or not the claimant's inpairnment or set of inpairnent
is expected to last or will last 12 consecutive

nonths. That's part of the -- or result in death.
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That's part of the definition of disability in Social
Security.

So getting a little bit of |ongitudina
history will help in determining the Iikelihood of an
i mpai rment getting better or not. | mean, someone
has al ready established that they're so depressed
that they can't | eave the house for a year, then that
i nformati on m ght be enough to allow a person at the
time that you're adjudicating the case

I f soneone is depressed because their
father just died, and they haven't been able to | eave
the house for a nonth, we mght | ook at that case
much differently and have sone expectation that with
treatment the person's inpairnent may not |ast 12
consecutive nonths.

So in determ ning what evidence we are
going to get, we |look kind of at a broader picture,
and dependi ng on the allegation, request the
appropri ate evidence. Here she --

DR BARRCS-BAILEY: M. Oaen, we are a
little bit over time in ternms of going into the

break. Maybe what we could do before you finish that
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formis maybe go ahead and take a fornal break at
this point, and then conme back and finish that up

And just a rem nder for the Panel that we
are tracking everybody's questions to try to nake
sure we get those answers. So why don't we go ahead
and take a break right now for 15 mi nutes.

(Wher eupon, a recess was taken.)

DR. BARRCS-BAILEY: |'mgoing to ask
everybody to take their seats now that we have
operational nikes, so we can continue with the
denonstrati on.

Ckay. Thank you

M. Owen, when you are ready to continue,
will pass it on to you.

MR. OAEN. Thanks. Let nme go back to page
five of the 3368. Basically, we go down and | ook at
each of the nedical sources. W send out on the |eft
screen as the request. W input criteria based on
what the allegations are requesting. 1In this case we
m ght ask for the sufficient history discharge
sunmmary, consultation di scharge sumary, history,

operative notes, outpatient notes. Watever we think
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we need in order to make a nedical discrimnation
And we send that with the recent information to the
medi cal source in order to get the information

Cccasionally, we mght also send sonething
to an enployer, but | think Shirleen will talk about
that in her devel opnent, in her discussion. It
usual Iy conmes later in devel opnent not in the initial
devel opment. The next is Doug Heffernan Menori al
Hospital. So we would create a request for each of
t hese sources.

Using the sanme logic | explained before
about determ ning at what date to begin requesting
the medical evidence. |It's just a replication really
of that process for each of these nedical sources

It asks the individual on page six of the

disability 3368 if anyone el se nay have nedica

records. In this case it |ooks |ike she has an

i nsurance conpany. It nmight be a worknen's
compensation -- actually, reason for visit, worknen's
conpensation. "Fall was at work."

This little line just gives ne a little

pi ece of information. Here is a person who has what
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| assune to be degenerative joint disease on her knee
that led to total knee replacement. She has a very
ki nd of concrete date on when she all eged being
disabled. It coincided with the date that she

st opped wor ki ng, which seemed kind of unusual with
sonmeone with a progressive degenerative di sease.

However, it makes perfect sense that if she
had a fall at work, that that was kind of an acute
exacerbation of her problem and now it all kind of
makes sense. Like going through all of the evidence.
Just this little line at the bottomof this formthat
just now gives a little bit better of a picture of
how we got to a disability application for this
i ndi vi dual that, apparently, worked for something
that | would expect to be progressive in nature, but
she really alleged this sudden onset.

The next page, on page seven of the 3368 we
| ook at the list of nedications. It's always
inmportant to | ook here. There could be additiona
impairments that they don't allege being an
i mpai rrent, but something they take nedication for

It tells me what her sources of any tests that she
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has had. In her case she has had an MRl or x-ray.

There are additional tests that would be
|isted here had she said she had the test. This is
not a conprehensive list that was presented to the
claimant. This is propagated in, and those things
that she had no response to didn't show up on this
|ist.

Her education and training. | see that she
has two years of college, page eight of 3368. She
conpleted this in 1975. She has not been in specia
education cl asses, which is always inportant to note.
Usual |y people with two years of college don't answer
that with a "yes." And any kind of special training
or vocational skills would also be listed here if the
claimant actually had that as part of their history.

Vocational rehabilitation, enploynent
services, or other support services, or individua
education programs are al so asked fromthe cl ai mant
during the initial application process. So we kind
of have a heads up. |f soneone were involved an | EP
when they were in school, that m ght give us sone

insight into their -- kind of their long-term
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probl ems with marked.

In the "remarks" section they can add
addi tional information. You can get anything in the
remarks section. Many of the other sections ask if
you -- if there is not enough roomto put all the
information that to do it on the |ast page in the
remarks section. 1In this case she -- |ooks |ike she
has Deacon Pal mer, she had al ready nentioned; and
then there are two other sources of information that
we can send a request for. So | would -- to nake
sure that | have it in the | egacy system case
processing system | would make sure | sent requests
to all of the sources that she had indicated that she
had seen for her inpairnent.

I woul d send her a pain questionnaire. |
woul d send her a functioning questionnaire to ask her
about her ability to function on a daily basis, and
woul d send a work history report to get the detailed
informati on on her past relevant work. | would wait
for the evidence to cone in. |If anything hadn't cone
inwithin two weeks, we would probably do a follow up

by mail or fax or even the electronic -- a web site
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call ed El ectroni c Records Express for those medica
provi ders who use that.

In nost cases we don't actually send out a
request in the nail, we send it over electronic
process, or through an out bound fax process where
the adjudi cator never generates the letter. The
letter just automatically goes to the fax machine of
the medi cal provider. Any of those numerous ways,
dependi ng on what the nedical provider has chosen, we
will send the request out.

We woul d al so do followups with the
claimant for any fornms that we sent themthat we had
not received back fromthem And we would do that
pretty nmuch through the history of holding the case.
We generally don't |ike to nmake deci sions based on
not having a formconpleted. Sonetines you have the
report, you mght ask for the formyou find that they
meet or equal a listing. O if it's a function
questionnaire that you had sent the clainmant, you
m ght have enough infornation about the clainant's
function on a longitudinal basis on the nedica

record that you would not really need that functiona
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report.

Wth the -- the nedical information -- or
the work history information, if you attenpted to get
all the information you might have the information
about the one job that they described in the 3369,
that you might be able to nake a decision that they
don't actually meet the disability requirenments. In
order to allow that, you have to get the whol e past
rel evant work information. So if, you know,
requesting it through the mail is not enough, then
you woul d probably pick up the phone and see if you
can contact the claimant. O if there is a reason
you don't think the claimant will provide it, you
m ght even contact the enployer to get the
i nformati on or another third party.

A party with denentia -- a little bit of
denentia, not quite enough to neet a listing, may not
be able to describe greatly all the past work they
have done in the past 15 years, you mght talk to a
spouse. And |'msure Shirleen will go into a |ot
nore detail about when a 3369, or the past work

information is enough to nake a decision. That's

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

77

basically the case devel opnent process perfornmed at
the DDS at the initial intake.

Does anyone have any questions about that
before | turn it over to Shirleen? Lynnae.

M5. RUTTLEDGE: Lynnae.

MR. OAEN:. Lynnae Ruttl edge.

Ms. Ruttl edge.

MS. RUTTLEDGE: Could you just give us a --
kind of a ballpark of the ambunt of tine it generally
woul d take to be able to do this beginning step in
the case developnent? So fromthe tine that the
person has applied for Social Security benefits and
you have done this case work up, about how much tine
is that?

MR OAEN |I'msorry, I'mgoing to have to
ask a followup question in order to answer that
question. So |eave the mike with her.

Do you nean until we have gotten all the
medi cal evidence, or do you nean just the initial
case processing of sending out the request?

MS. RUTTLEDGE: Bot h.

MR ONEN. Ckay. It varies. Quite
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frankly, if a claimnt approached the DDS in
Massachusetts right now and they have been treated
for pancreatic cancer at Beth |srael Deaconess
Hospital, when they hit the transfer of case button
to the DDS, a pilot would run sending a request
automatically to Beth Israel who has health

i nformati on technology that is electronic. It would
request the evidence. Right now, in approximtely 42
seconds that evidence woul d be received at the DDS
probably before the DDS woul d even assign the case to
an adj udi cat or.

Based on sonme case rules, they m ght
identify that the case is a likely allowance due to
pancreatic cancer, based on the diagnosis codes, and
the path reports that were in the electronic evidence
that was data mnd to get that conclusion. The
adj udi cator woul d i medi ately | ook at the case, would
probably close it that day. It could be a one day
process.

In other DDSs, the DDS might have a really
good relationship with the dialysis center, and the

day that you get in the case, and you see that the
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person is on dialysis and mght nmeet a listing, they
accept outbound fax, request for nedical evidence;
and they turn around and fax you back the evidence
the sane day. The case can be closed the sane day.
Those are small fractions of cases that can
be done in the same day. Sone cases you generally
need to wait for nedical evidence. The nornal
process of any nedical evidence. Usually our
standard is try to -- in nost DDSs you try to devel op
the case fromthe first few days of getting it. The
DDS | work, we try to get them done the sane day that
we receive themin. That starts the process.
Dependi ng on the conplexity of the case and
how much contact with the nedical provider the
cl ai mant has had, the process can be longer. You can
get in medical evidence and deternmine that it's not
quite enough to really make a concl usion about their
ability to work and what their function is, because
you are m ssing some elenent. It mght be you don't
have the x-rays to support the diagnosis in the file.
You nmay not have a good description of

their function, of their ability to wal k and stand.
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You night need to set up a consultative exam nati on,
in which case the DDS woul d usual ly contact the
treating physician and see if the treating physician
was willing to do the exam |If not, then, we would
set up an examwth a consultative exani ner that we
contract, basically, to see the claimant -- excuse
me -- and provide the information needed.

You can send a person to an exam and it
can result in a subsequent exam being needed; so it
really does vary. But we can get you the average

processing time if that would hel p.

M5. RUTTLEDGE: | think that woul d hel p.
Thank you.

MR ONEN:. You' re welcone. |It's variable.

Any ot her questions? Shirleen Roth, it's
all yours.

M5. ROTH. Thank you very rnuch.

MR JOHNS: Hi. Actually, I'mgoing to
wal k you through. John has got the case devel oped,
and the length of tinme that it can take, as you see
it varies. W give providers 14 days -- up to 14

days to respond, up to three weeks; at 20 days you
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send a followup. So the total -- and the foll ow up
requires a 10 day response time. So fromthe initial
devel opment we give providers up to 30 days to
respond, to get us the nedical records. |If they
hadn't responded to the initial and the second
request, then, we go on with what evidence we are
then able to gather

So here we are, we have gotten all the
medi cal evidence in file. Al the records that we
reasonably are going to be able to expect to get in.
We've given theman initial call. W have given them
a followup. At the followup we also contact the
claimant as well, and provide themwth a list of the
doctors or the hospitals that haven't responded, and
ask for their assistance in gathering that evidence.

Now, there is a close out |anguage that is
required by Social Security that says if you don't
hel p us, you know, we can go ahead and deci de a case
on what we have got in file. You know, if you don't
gi ve us any assistance we can just cut you off. In
practice, that's not done. But if we get any sort of

response fromthe claimant, any sort of assistance
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fromthe claimant, we are not going to cut -- you
know, we are not going to stop processing the case
because we did not get evidence. We wll purchase a
CE, or do whatever we need to do to get additiona

i nformati on.

But in a situation where the clainmant has
not responded, won't answer our phone calls, won't
answer our letters, it gives us the ability to stop
processing the case if we can't get the infornmation
that we need.

Now, we have gotten quite a bit of
information in this case on Suzy Que. But since I'm
actually fromDallas, that would actually be Suzy K
We will pretend that it is Suzy Que. So what we have
is the devel opnent is conplete. W have gotten
responses fromall of her prinmary physicians,
treating physicians. W have gotten responses from
the hospitals that she has received care at, and so
nowit's time to decide what is it we have got.

We have got her allegations. W have got
the nedi cal evidence showi ng what she has been

treated for. And so what -- we know what she says is
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wong with her. W now know what the nedical records
support, and nowit's a matter of putting those

toget her and maki ng our best determ nation of what --
what is the nost that she can do and sustain.

Now, now that we have got the records
we're going to go again as -- what | preached on | ast
time, our last nmeeting is sequential evaluation. So
we're going to start with step one. The field office
sent the case to us. So evidently, they didn't
identify that she was worKking.

Now, as we devel ope the case -- you know,
she applied in Novenber of '06. W have gotten the
medi cal records in. |If you see the record, it's been
about a two to three nonth period trying to get these
records. Now, we're March -- February, March of '07.

So all sorts of things could have happened
in that 30 -- the 90 day period. So we'll check the
medi cal records. W wll look to the nmedica
records. We will see if there is any indication that
she is working. Now, |I'mnot going to go through
each individual record for you; but we will know that

flipping through these records there is no indication
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that she is working at all. |In fact, all the records
are consistent in saying that she has not worked
since she had the accident at work

So we know that she is not working. So we
know that she is not engaged in SGA. She may -- she
has filed for worker's conp. She may be getting
wor ker's conp benefits, but that doesn't count for
substantial gainful activity. W don't care how nuch
nmoney she may be getting fromworker's conp; it
doesn't inmpact on what we're doing. For our
pur poses, you know, SGA has to be noney you are
receiving for perform ng work. So whatever el se she
is getting is not going to count. Ms. Shor

M5. SHOR | think just to clarify for the
Panel , the receipt of worker's conpensati on nakes no
difference at this stage in the adjudication of the
claim but it will nake a difference if the person is
awar ded both Social Security and Wrkers
Conpensation benefits. It will be an offset applied
at the end. So it's relevant there, but not here.

MR JOHNS: Right. Exactly. Thank you

It is relevant to the receipt of benefits,
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to the anpbunt that you are going to receive; but that
is, you know, after they have been approved for
disability if they're approved. At this point
deci di ng whet her or not they neet the standards for
Social Security disability, whether they're receiving
benefits is not rel evant.

Now, we woul d certainly take into account
any records fromworker's conp that they nmight have
We m ght take into account the determ nation that
they may | ook at their records, but the standards for
worker's conp and the standards for disability are
not the same. And so just because they receive
worker's conp certainly doesn't nean that they would
receive disability or vice versa

So here we are. W have the claimant. W
have what she is -- yes, M. Wods.

MR WOODS: It's not that inportant a
question. Just as a followup, is that true also of
di sabl ed veterans benefits? |Is it handled the sane
way ?

MR JOHNS: CQur rules and regul ations --

our regulations and policy requires that we consider
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any determ nations that they make. |If we had that
directly in the file, that woul d be another piece of
evidence. But the standards for veterans benefits
are very different from Social Security. Just as an

exanpl e, you can get partial disability through

veterans. You know, if you have a -- say, you have
an anputati on bel ow the knee, | don't know that
they -- | don't exactly know the veterans benefits,

but in a way, they kind of mrror the ADA
guidelines -- | mean, for the ADA guidelines if you
have -- say that you have an inpairnment to the |eg
A percentage of impairment to the leg, and then a
percentage of the inmpairnment to the body as a whol e,
the VA kind of |ooks at that the sane -- at |east the
sane term nol ogy.

So if you have an injury to the leg, you
m ght get a -- say a 20 percent partial disability
saying that that leg injury to the body as a whol e
woul d be a 20 percent, so you would get 20 percent
disability. Well, in Social Security it's all or
nothing. So we don't look at it in terns of

percent ages, 20 percent or 15 percent. W don't |ook

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

87

at, you know, percentages to the arm and percentages
to the body as a whole. You either neet our
standards and you are disabled or you don't. Wth VA
you can have partial disability; with our benefits,
you cannot. So the standards are different.

But we would if we had -- we do, of course
get VA records. W would consider their
determnation of disability or not disability, but
their determ nation would not be binding on our
det ermi nati on.

kay. So we have all the fornms in the
file. So what I'mgoing to do now, as an
adj udi cator, | have got to look -- | have got to
bal ance what the claimant alleges and -- wi th what
the nmedi cal records show. And |'mgoing to be
putting those two things together to determ ne what
the residual functional capacity for this claimis.

Step one, we have deternined that there is
no SGA. The claimant is not working. So we are pass
there. So now we are at step two. The question
we're asking at step two, does the claimnt have a

severe inpairnent?
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And our definition -- we bandy about the
word "severe" a lot; but for our purposes a severe
inmpairment is one that inplies nore than -- inpacts
nmore than mnimally on basic work activities. So the
threshold here is very, very low. W do not deny
very many people at step two for saying that they do
not have a severe inpairnent.

An exanpl e, perhaps, would be, say, you
have a claimant that has grand mal seizures. They
even happen to have a seizure in the doctor's office.
So the doctor saw them have a seizure, verified that
it's a seizure. Had them have an EEG and the EEG
shows that there are no abnornmalities that we can tie
to that seizure activity. Put themon the
medi cation, but now we're five years later, and the
claimant is applying for disability. They have not
had a seizure in five years, because they have been
wel |l controlled on nmedication. W would find that
per son nonsevere.

Because, even though they have an MDI, they
have sei zures. They have not had those seizures in

five years. They're not inpacting on their ability
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to work. Now, of course, there night be sone side
effects on the medicati on, dependi ng on how heavy the
dosages are, that mght lead to having SSI if they
have a severe inpairnent.

W will pretend for purposes of this
exanmpl e that the nmedications is -- they are not
experiencing any side effects. So bottomline, even
t hough we know they have an inpairment, it's not
inmpacting on their ability to work. W will find
them nonsevere, and we will deny themat step two
sayi ng they do not have an inpairnent that reaches
our level. For nost people that have an inpairnent,
they are going to be -- you know, they are going to
be able to cross a threshol d.

The other part of that is duration. It
does have to last 12 nonths or result in death. So
we will get a lot of pregnancy applications where a
worman says, you know, | have gestational diabetes, or
| am-- | have a high risk pregnancy. | have been
confined to nmy bed. The problemis in nine nonths it
is going to resolve with the birth of the child.

So it may be a severe inpairnent. It may
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impact on their ability to work, but it's just not
going to last. At this point there has been a | ot of
tal k over the years, but at this point there is no
provision for tenporary benefits for Social Security.

So we get occasionally people that have an
injury. They will apply within three nonths of the
injury, but they are going to have a surgica
intervention that is going to get them-- for
exanple, nost fractures is sonething that is not
going to last 12 nonths. So they rmay be in a body
cast. You know, they nmay be totally unable to work
today, but within 12 nonths we expect themto be
recovered and get back on their feet, and get back to
work. So they would be a denial at step two for
duration. Severe now, but not expected to last 12
nont hs.

So we have this woman who has all eged t hat
she has knee problens, has hip problens, has back
pai n, has depression. Do we have a severe
i mpai r ment ?

So if we quickly look at sone records -- if

we start in the order that we received them-- or the
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order that they are on E-View, we will assune that
that's an order -- the first record that |I have is
fromHeffernan Hospital. And so that is actually the
|last tab in the packets of information you have from
Hef f er nan Hospi t al

So opening that and | ooking at that, what |
have got actually is an operative report from when
they did arthroscopy on her left knee. That was back
in April of 2004, approximately, three years prior to
where we are today, keeping in mnd that we're in
February, March of '07 right at the nonent.

So three years ago we know she had an
arthroscopy on her |eft knee, sone degenerative
arthritis. That is probably enough to -- that is
enough probably to establish MD; but | amnot sure
about severity, because | don't know what happened to
her after that arthroscopy. She may have had a ful
recovery and not had any nore problens at all

Sol will go to the second piece of nedica
that | have here. 1In this case innny pile, it was
medical fromDr. Beene. So | go to the tab that is

MER from Beene, MD. He is giving us a history. It
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tal ks about hip injury, talks about knee injury,

tal ks about arthroscopy on the knee. So I'mwlling
to accept right there that we do have a MD. W do
have sone degenerative disease in the hip. W have
some problens with the knee, so | have MD. | have
got a nedically determ nabl e inpairnent.

It doesn't tell nme there is going to be an
al | ownance, but | do have a nedical basis to proceed.
Is it severe? Well, she is in a physical therapy.
She says she is not able to wal k for extensive
periods of time. | have injuries to the knees and
hip. She give ne a reason for her not going to be
able to walk, so | amwlling to say, okay, step two
is satisfied.

W have an MDI, we have an inpairnent. W
have a severity threshold, just enough to establish
we have some inmpairnment. |'mpast step two now.
Where we're -- where | amgoing to spend the rest of
my discussion nowis at step three. At step three is
where we determ ne whether or not the claimnt's
impairments neets our listing, or whether they equa

our listings. |If they don't nmeet or equal our
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listing, what is her residual functioning capacity?
Now -- so what I'mgoing to do -- what | am
going to start with as an adjudicator, I'mgoing to
start with what the claimnt has told nme her problens
are. \Wat she reports her functioning is. So the
first thing I'mgoing to go to is the blue tab that
says "pain questionnaire." This is the report from
the claimant telling ne what |evel of pain she is
experi enci ng.
Now, this is not a Social Security form
The -- and if you are | ooking at the package, the
panel 's package, it is on the left. It is in the
bl ue section of the folder. The blue section of the
folder is for anything that is not nmedical. So
that's where the 3368 would be, the 3367, the work
hi story, the pain questionnaire. Any report fromthe
claimant will be in blue. On the right side, the
yel l ow section is the medical. So anything that has
to do with a nedical evaluation froman acceptable
medi cal source or even a nonacceptabl e nedi ca
sour ce.

So this pain questionnaire is not an
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official SSA form but the guidelines for what we
need to | ook at when we consider pain are in our
regul ati ons and our policy. So each DDS has a form
of sone kind that they use to devel op pain.

So again, looking at this formreal quick
When did the pain begin? Again, she is reporting
that fall. So January 12, 2005, that's when she
fell. So that's when her pain really began. In
fact, Dr. Beene's notes that we have -- if we just
gl ance there real quickly -- nmentions that her back
was fairly stable. She had back di sease, but it was
fairly stable until this injury, until she fell.
Where is her pain? It's in her |ower back. She
actually even gives us -- the disk |evel for us,
whi ch is nice and convenient.

So L3, L4, she has pain in that area. She
has pain in her left hip. The pain radiates. For us
is the pain constant? Nunber two, she is telling us
it increases with any activity -- increased activity
and anbul ating. So she is saying right off, that the
nore that she is on her feet, the | onger she is on

her feet, the nore that she works, the nore pain she
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has.

That's going to be a very significant
finding for us. |If she is not going to be able to
wal k or be on her feet for a very |long period of
time, it is going to significantly limt the types of
work activity that she is going to be able to
compl et e.

Then she tal ks about the nedication. She
is on Advil and Mel oxi cam upsets her stonmach a bit.
She is on Percocet -- she was on Percocet post op
but currently she is on no narcotics. So she is
bei ng managed primarily on the Advil for the pain and
over-the-counter nedications. And she does take --
use ice packs and massages.

Then she tells us a little bit of what she
is able to do because of that pain. Light chores,
paying bills, can do sone driving, small trips. Then
she goes on to say that her routine has dimnished
significantly, or at |east she says it is dimnished
due to the pain.

So the next thing | want to do is go to the

function report. That's under the blue tab also on
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the left side of your file, function report, adult
3373. Now, this in the history of Social Security is
a fairly recent form Prior to about ten years ago
each DDS had their own activities of daily living
report, and they varied in the questions they asked
widely fromDDS to DDS. So establishing that this
3373 was an attenpt to get a consistent approach from
each DDS. So that we asked the claimant the sane
questions in the sanme nanner, and hopefully got
consi stent responses, so that we could have a little
bit of consistency to how we eval uate what they said.

Now, the things that | found nost
significant in looking at this 3373 is on page two,
m dway down. She reports that she has trouble
getting to sleep. Now, that could be because of
pain. That could be because of psychiatric synptons.
She has all eged depression. So we will keep that in
mnd. Could apply to both sides of the physical and
ment al .

Then under personal care, item 11, she says
she is unable to bend or shave her legs. Then she

says she can't bend to do her legs. She has pain in
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hip -- we will just leave it at increases while
seating, not going to where she is sitting.
Basically, she is saying she is having difficulty
bendi ng her legs. She is having increased pain with
prol onged sitting.

So again, one of the things that we're
going to ask -- one of the big things that we are
going to ask in conpleting the physical RFC is does
the clai mant have a nedically deterninabl e
inmpairment? |f she does -- or he or she does, could
that MDI reasonably account for the synptons that she
is alleging?

So we know that -- without |ooking at the
medi cal in any great depth yet, she says that she has
a hip injury. She says that she has a knee injury.
She says she has back pain at L3, L4. Are these
things that could reasonably account for problens
with bending of her legs, sitting? Indeed. She has
a hip injury; we would expect that there would be
sonme problens with -- difficulties with bendi ng.
Wth a hip injury, we would expect that there would

be sonme difficulties with sitting.
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Ri ght now, just on this basis, | don't see
anything that's inconsistent. | just need to know
the level of those injuries to determ ne whether her
all egations are a bit nore than we woul d expect or
what we woul d expect.

Then on page three, about two-thirds of the
way down, under neals, item 12, any changes in
cooki ng habits. She says she has probl ens standi ng
in one place over tine. That increases her pain.

She is limted to small, quick, nmeals. Requires
frequent rest periods; and she keeps a stool by the
counter. Again, these things are all very consistent
wi th someone who has a knee injury, hip injury, and
back pain. Under house and yard work she says does
the laundry, sonme ironing for 15 minutes. So if we
put these two things together, we're talking -- we're
| ooki ng at someone sayi ng she can be on her feet for
about 15 minutes, and then has to rest for 30 minutes
bef ore she can be back on her feet again. Very
significant.

On page four, again about two-thirds of the

way down, item 15, shopping. She says she has
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difficulty carrying items. She has problens with
bal ance.

On page -- let's see, |'m skipping ahead to
page six. At the top of the page, this is a
continuation of a question about her soci al
activities. But under item"C " top of page six, she
says she gets annoyed with people when she is out in
public. So she has alleged depression. This is
going to relate primarily to when we devel op her
mental, but there we have sonmeone who gets annoyed
with people. | get annoyed with people. Maybe |
have a di sorder.

Two-t hirds of the way down, how far can you
wal k before you need to stop and rest? Again, she is
giving a set 15 nminutes. She can be on her feet for
15 minutes, then, she has to rest for 30 minutes.
That's very significant to whether she is going to be
able to work or not. So we want to keep that in mind
when we | ook at the medical. Does the nedica
support that degree of linitation, sonmeone that can
only be on their feet 15 mnutes at a tine; and then

has to rest for 30.
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Now, on the next page, page seven, again,
m dway, again, she is saying she has anxiety over
mul tiple conplicated di sease process.

Then, item 20, she mentions that she uses
crutches and a cane. She uses crutches after the hip
surgery, and she says the cane is for increased
weakness. So again, we're going to want to | ook at
the medical records. |Is there a nedical reason for
using a cane? Because if you have to use a cane --
if there is a nedical diagnosis for -- that says you
have to use a cane for anbul ation or bal ance to be on
your feet, that is going to be a very significant
limtation in our assessing her ability to work.

Soneone that has to have a cane for al
anbul ati on, we're going to, then, |ook at whether
they can carry things in that free hand. And we're
probably tal ki ng about sonebody al ready down to
sedentary, or possibility of sedentary just on the
basis of using a cane if that is nedically documented
that she has to have a cane. That is a significant
finding as well.

Then she goes down a little -- her next
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questions bel ow that says she has |eft-sided
weakness. W know that she has -- she is alleging a
left hip injury. W know that she had the
arthroscopy back in '04 fromtrying to determ ne

whet her she had a severe impairnment or not. So that
woul d be a reason for having | eft-sided weakness. |If
| have got a bad knee and a bad hip on the left side,
then I woul d expect to have some weakness in those

ar eas.

Then, finally, on the final page of that
function form she says that she was in the process
of scheduling a total knee replacenent, and she --
when she had the injury; and that's prevented her
fromproceeding with that treatment to the left knee
So if she was -- and she had a right knee repl acenent
ten years ago. So we had soneone that had a history
of significant disease process with both her knees.
One that resulted in a replacenent. One that was
about to result in a replacenment. So again, standing
for 15 minutes, having to sit for 30 nminutes just
wi t hout even | ooking at the nedical seens to be not

out of the bounds of reason that we woul d expect.
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Then, at the last line she says that she is
taking an anti depressant. So she has all eged
depression. She has alleged treatnment. She is on an
antidepressant nedicine. So right there tells ne
that | am probably going to have to address the
mental RFC as well. | have got sone all eged
i npression, and she has been treated by a physician,
or at |east alleged treatnent by physician for mental
inmpairment. So we are probably going to have to
eval uate that as well.

So now I'mgoing to go to the physical RFC,
because now I'mgoing to try to take the nedica
records that | have, and |'mgoing to refer back to
these medical records. And we will -- we will show
how t he nedi cal records lead us to a deternination of
what we're -- how we're going to rate her on the
residual functional capacity.

Let me say real quickly that there is a bit
of a difference between how a treating physician
approaches a clainant, and how adjudicators in the
disability program including physicians, approach

claimants -- in a claimant's record.
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For a doctor in the field or a doctor
treating a claimant, diagnosis and prognosis are the
nmost inportant. We want -- a physician wants to find
out what is wong with the clainmant, and what can
do to treat that problem What are ny treatnent
options? Wat can | do to cure the problens, or at
| east aneliorate the synptons? At |east reduce the
i npact .

For us, we're nore about prognosis -- we
are nore about diagnosis and history. How did the
claimant get to the point that they are now? |Is
there a nedical basis for where they are? And that's
where we stop. W're not as worried -- we are
worri ed about prognosis since duration

If a doctor says, well, this is a fracture
to their fenur, but | expect it to be healed within
two nmonths, then, | know that I'mnot -- | have got
sonething that is not going to last 12 nonths. It is
not even going to be sonething that we're going to
rate.

If I"'msix nmonths after the fracture and

the doctor tells ne that on x-ray there is still no
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call ous formation, you know, the two ends of the
fracture have not joined yet and I'msix nonths after
the fracture, | have probably got someone that's
going to neet our duration requirenents. The leg is
not healing properly. So |I'mworried about prognosis
in the sense of what does it do for duration?

But to explain what |I'mtalking about,
recently | saw a case where the woman had ankle -- a
history of multiple injuries to her ankle. The
bone -- the ankle was so unstable that the doctor --
her |ast physician said that what she needed was a
fusion of the bones in her ankle. The clai mant
reported that she could only stand and wal k, perhaps,
an hour total out of the day -- total out of the day
inlike five to ten minutes increnents, because the
pain was so significant in that ankle, and the
instability was so significant.

Well, the DDS -- the DDS physician said,
well, if she would get the fusion, she would be okay.
So he gave her a rating for six hours standi ng and
wal ki ng, saying the fusion would take care of that.

The prognosis for that treatnent was that she woul d
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be all right; and in a fairly rapid amount of tine.
But the case history showed a woman who had been out
of work for ten years who was not narried, had no

i ncone, had no insurance, was living in the back room
of her sister and brother-in-law s house. She was
not going to have this surgery.

There was no likelihood that she was going
to be able to afford, or be able to have this
treatnment for any -- she had been this way for three
years. She was going to continue to be this way. So
that six hours was based on a prognosis based on
treatment that wasn't going to take place. So the
proper -- proper evaluation for our programwould be
to say what is she |ike now?

VWl 1, we have a person with a significant
ankle injury that is not going to get any better
wi t hout surgical intervention that is unlikely to
happen; and therefore, we would have rated her
probably one hour standing and wal ki ng max, based on
her own report and based on what we had in the
medi cal records. Total difference between what is

the factual and what could happen. So we're not as
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worried in the DDS or in the disability world about
what coul d happen to this person. W're worried
about where they are now.

| saw a presentation froma doctor who
primarily treats peripheral arterial disease, but he
does a | ot of doctor exans for us, people that are
all eging that they have pain on anmbul ation. And he
was saying that nost of the people that we sent to
himfor doctors he could cure if he could take them
upstairs and give them a ball oon angi opl asty of the
fermoral artery -- he could cure them

Well, that's not work we're asking. Are
they curable? Possibly. But where are they today?
The answer is today, their doctor is significant
enough that it meets -- the listing -- it neets a
medi cal listing, and so we are going to allowit,
because they haven't had that treatment. They may
not be likely -- they may not be able to afford that
treatment. We're just assessing themon where they
are today.

So bit of difference of approach. W are

not as worried about the prognosis. W are worried
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about where they are today, and the |ikelihood that
they are going to get better any time soon. So we
m ght end up all owi ng peopl e under our criteria that
could be treated, if they could be treated. Well,
maybe if we get themon disability and they get

Medi cai d benefits, they can get that treatnent; but
that's not our question. Qur question is what is
their functioning today?

So we're on the RFC. And as | said, the
first thing that we are going to ask in assessing the
RFC, in assessing the functional ability is, is there
an MDI that woul d reasonably support what the
claimant said they can and cannot do. So what | have
got to do now is go through the nedical and determn ne
exactly what it is that | have got that shows -- that
would relate to the inpairnments that the claimant has
had.

| already said that the treatnment from
Hef f ernan Hospital shows that back in '04, she had an
arthroscopy in the left knee for a torn neniscus.

And she said that she hadn't been able to get a knee

repl ace, so we know that there is probably additional

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

108

degeneration there.

Now, if | go to the tab above Heffernan
it's MR Dr. Pyle -- and | won't even comrent on the
nanes of these inmaginary physicians. But Dr. Pyle
has been treating the clainmant for sonme tine. He
notes that -- he saw the claimant on January 20t h,
just about eight days after the claimant had her
injury. He says that -- he was worried at that tine
about the possibility of a hip fracture, so he did an
x-ray of the pelvis. Shows no obvious fracture. So
he just told her to stretch and nodify her activity.

At a later date, back in February 2005,
about a nonth after the surgery, he did an MRI. It
shows that there is mld arthritis in both hips, but
agai n, he does not see any significant abnormality in
that hip. So he continues to treat her all the way
up to June of '05, five nonths after her accident.

I ncreased knee pain. He says it's
consi stent with her known degenerative joint disease.
Straight leg raising was negative. So there is a
finding that would relate back to her knee injury.

So basically, when he | ast saw her, which
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was in June of '05, which is about a year and a half

ago, he says |ow back joint -- |ow back/Sl joi

left hip strain and sprain.

a di agnosis of a sprain and strain,

nt,

whi ch mi ght not

So he is just giving her

be enough to account for all her functional |oss that

we are seeing now.

A sprain in a year and a h

certainly should have gotten better.

al f

So we're going to | eave him-- except in

the |l ast page of his MER, he gives us his nedica

opinion. He gives us a nedical source statene

Now, he notes that he hasn't seen her since June of

' 05; but he says,

nt.

specifically, |I believe that she is

unabl e to do any significant anount of prol onged

st andi ng, wal ki ng,

obj ects greater than 10 pounds -- greater than ten

Then goes on to say,

twi sting, turning, carrying

I''mnot aware of any cognitive

inmpairment. | amnot aware of any upper extremity

i mpai rment .
Now, thi

very inportant to

functional capacity,

the cl ai mant says,

s medi cal source opinion wuld be

us in deternmining the |eve

and what the doctor says.
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this is a treating physician. So we will give a lot
of weight to the doctor's opinion

The problemis, is that he | ast saw her in
June of '05. W are nowin March of '07. So this
medi cal opinion is based on treatnment that is now a
year and a half later. A heck of a lot of things
have happened to this woman since he | ast saw her

So we would not give -- necessarily give a
| ot of weight to this opinion, even though it is from
a treating physician, because we have had a | ot of
subsequent treatnent that he is not aware of. So
even though we have a nedical source opinion here, it
is dated. \Whereas, it gave -- might have given an
accurate opinion of where she was five nonths status
post accident, we now need to see sonething that's a
little bit nore recent.

So if we go to our next physician here back
inny records is Dr. Seinfeld and Dr. Seinfeld, let's
see, | believe is about the fourth tab fromthe back
It's label ed MER Seinfeld, MD. Again, | will not
coment on the nanme of that doctor

And we see reading this -- the first thing
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we do is we get our first good description of what
happened to this lady on January 12th. She was
getting into her car. She was halfway in her car
when she slipped on ice and did the splits. That
woul d leave me in quite a bit of pain.

She was able to catch herself. She did not
fall to the ground, but they then eval uated her
|later -- as we know Dr. Pyle did -- for fractures
Did x-rays, did an MR, was not able to show any
fractures

Ri ght now we are here with Dr. Seinfeld.
He is not necessarily the treating physician. He has
been consulted by one of the treating physicians to
do an EM5 because she is conpl ai ni ng of
radi cul opat hy from her back. She is saying she has
| ow back pain L3, L4, and she is having radiation
Radi cul opat hy down into her right leg. She is having
pain in her buttocks, and in her groin area.

So he does an EM5 which cones back
essentially negative. There is no EMG evi dence of
radi o -- radicul opathy. Thank you.

Now, on the second page of his record, he
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also -- there is a record fromthe spine center that
shows an MRl of the | unbar spine that was conpl eted
in Decenber of '05. Now, that was prior to the
accident in -- | amsorry, January of '05 was the
accident. This is alnpst a year post the accident.
It shows pretty nuch mld degenerative changes

t hroughout her |unbar spine all the way down to the
Sl level. It shows mld disk disease throughout her
spine. It also shows a small bulge at L1, L2, and it
shows an HWP, a nild disk herniation at L3, L4.

So certainly, here we have an MDl that
woul d give us sone, you know, basis for having
sitting problens, wal king probl ens, standing
probl ems. We have degenerative di sk di sease, and we
have a mild bulge, and we have a mild disk herniation
froman MI.

Now, going fromthere, if we look at the
Spi ne Center, which is the third tab MER fromthe
Spi ne Center, she injured her back in January. She
is on Zoloft now. They reviewed her, they did x-rays
over the past year. They did an MRI. Again, they

are giving her a diagnosis of |ow back pain, possibly
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radi cul opathy fromL3. Sonme scoliosis. They're the
ones that recomended the EM5 which, again, we know
i s negative.

Then, we can go to Shorecoast Othopedic.
It is the fifth tab in your packet. She goes to
Shorecoast Orthopedic. This goes back to January of
"04. So this goes back prior to her arthroscopy that
she had in April. It shows degenerative joint
di sease of her knee. He thinks that there is
probably a nmeniscus tear. W find out that, indeed,
there was. She cones back in Decenber of '06. Now,
we are getting somewhere. W are about four nonths
prior to where we are now. So this Decenber of '06
record is going to be very inportant to give us an
i dea of where she is at the noment. She cones in for
her knees.

Now, they're treating both her knees. They
do an x-ray of the left knee that shows arthritic
changes with some spurring. The joint spaces is
bei ng well naintained. Her right knee shows that
everything is fine with the prosthesis. No obvious

| oosening. He accounts for this pain with the right
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knee due to overuse, because she is conpensating for
the difficulties she is having with |left knee.

Al so, we don't see any indication that she
was being scheduled for a left knee repl acenent
except for own report. She is having increased
problems with | eft knee, and now with her right knee
because of overuse.

Now, if we go to Dr. Beene's MER, which is
the sixth tab, he has treated her since '05. He has
treated her all the way back to her knee injury. Her
hip was doing just fine after the accident, which is
about six or seven nonths. Then in Septenber of '06,
wel | over a year after the surgery, she had another
injury to the hip. W don't know the exact nature of
this injury, but she just says that she injured the
| eft hip again.

It was determ ned that she had a | abra
tear. So she was adnmitted to the hospital. On
11/ 27/ 06, about six months prior to where we are
today, she had arthroscopy of her left hip. So try
to attenpt to repair that injury to her hip. She is

now post surgery. She is doing well, and he has
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prescri bed physical therapy for her -- continued
physi cal therapy.

Then, if we go to the seventh tab -- well,
that ends -- let's see. | think that ends nost of
our nmedical. Real quickly, 1'mgoing to go over a
chronol ogy real quick. Back -- we know that ten
years prior to this, she had a right knee, total knee
repl acenent.

In February of '04, she had a neniscus
tear. In April of '04, three years earlier, she had
an arthroscopy of the left knee to treat that
meni scus. January 12, '05, two years earlier, she
fell on the ice, she did the splits; and after that
poi nt she not only had knee pain and hip pain on the
side that was, | guess, outside the car. She has
al so been having back pain. Let's see, February 'O05,
she had an MRI. April '05 she had an MRI. Both were
negative in terns of the hip having any permanent
injury there

12/ 05 she had mild degenerative changes of
the spine. She had degenerative di sk di sease

t hroughout her lunbar spine with a mld bulge at L1
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L2, and a small GP at L3, L4. March '06, one year
ago, she was negative EMG for radicul opathy. Then
Novenber '06 after a second injury to her knee in
Sept enber, she had left hip arthroscopy. |n 12/06
the doctor who is treating her, Dr. Beene, has said
that she is disabled in terns of usual occupation

Now, that can be a significant finding. He
says that she is disabled in terns of what she
nornmal |y does. That is what we call an opinion
reserved for the conmissioner. Wen we get a nedica
source opinion what we're looking for is injury to
function. A claimant has broke their leg. They
can't walk, you know, on their left leg. d ainant
has an HWP in your back; they can't do significant
lifting. Those are functions related to the
di agnosi s.

But an opinion that says the claimant is
totally disabled, or an opinion that says the
claimant can't work, or an opinion that says, the
claimant can't do this type of work, those are
opinions that we will -- that are reserved for our

purposes. W will rmake the determination if they can
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work. We will rmake the determination if they can do
their past work.

So that type of opinion froma physician,
we do not -- we note it, but it is an opinion that is
reserved for the Social Security Conmissioner; and
therefore, it does not inpact on the determ nation of
injury or disability. W will only | ook at what they
say the functional abilities are related to the
injury.

Because, in essence, it is not the
physician's, you know, purview to deci de what kind of
work they can do or whether they can work. Their job
isto tell us, you know, what is the functional |oss
resulting froman injury.

So we know that she has also fromthe
record been under goi ng physical therapy, continues to
undergo physical therapy. W do not have those
physi cal therapy notes. So we don't know exactly
what -- you know, what the increased function has
been fromthere.

So we have a claimant. W know that they

have degenerative joint disease in both knees. The
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ri ght knee, she is having sone pain in because of
overuse. Her |left knee she has degenerative disease.
W know she has degenerative disease in her back
with an HW and a mild bulge. W know that she has
had an arthroscopy in her |eft knee.

So the question then is, can -- are this --
are the synptons that the claimant is alleging, could
they reasonably be caused by these inpairnments?
think the answer is generally yes. W would expect
soneone with a knee injury, a hip injury, and a back
injury to have difficulty standi ng and wal ki ng, whi ch
is primarily where her allegations are.

So when we go to actually assess the RFC
there is two factors that we have to critically
consider. One is the credibility of the claimant's
all egation. And nunber two is any opinions fromthe
medi cal source that we have in file. And if we find
that the claimant's allegations are conpletely
credible, and we -- then our RFC has to match what
the cl ai mant says they can and cannot do.

If we take a nedical source opinion and we

find that it is well supported by the objective
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evi dence that has been supplied; that it is not

inconsistent -- not inconsistent with our total
record -- and we nake a very fine distinction between
consi stent and not inconsistent -- not inconsistent

with the records, then we have to accept what that
doctor told us, so that our RFC has to exactly match
what the doctor said and what the claimant has said.

Now -- and we're done. Al we have to do
is fill the RFC out to match. But the issue is, are
the claimant's all egati ons conpletely credible, and
is what the doctors told us not inconsistent. Let ne
expl ain what we mean by that.

For exanple, if a claimnt has been treated
by an orthopedic for years for a knee injury and has
a problemwith their gait, and that's what their nmain
all egations are; then, I'malso |ooking at treatnent
records fromthe cardiologist. WlIl, the
cardi ol ogi st doesn't mention their linp. The
cardi ol ogi st doesn't nmention they have pain in their
knee. Is that inconsistent? No, because the
cardiology is treating their heart problem is not

treating their knee. So it will be unlikely to
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conment on their knee. So it is not inconsistent. |
don't have a problemw th any opinion fromthat
cardi ol ogi st.

Now, if the cardiologist were to tell ne
claimant skips into nmy office today, and does a back
flip landing on both their knees, then, that is not
consi stent with what the orthopedi st has said, and
somehow | am going to resolve what the orthopedist is
telling me with what the cardiovascul ar surgeon is
telling ne.

I had a doctor once told ne, presentation
in the office is not the same as presentation in the
parking lot. In the office the clainmant has
difficulty getting out of the chair, and getting on
and off the examtable. Cdaimant is unable to tie
their shoes or put their socks back on after the
exam nation. He said, |ooking out the window | see
the claimant walk to their car where the door has
been stoved in by an apparent accident, clai mant
clinmbs in through the wi ndow, and then clinbs over
the seat to get in the back seat of the car. Not

consistent with how they presented in ny office.
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I think he nmust have been a little bit
suspi cious in why he was | ooking out his w ndow.
That woul d be sonething that we would then have to
resolve in the claimant's testinony, and we probably
woul d not find the claimant totally credible.
Because what they said they couldn't do in one
i nstance, apparently they could do in another
i nst ance.

So we are balancing credibility of
allegations. |1'mvery careful to say credibility of
al | egati ons, because we don't nake any finding about
the credibility of the claimnt hinself or herself.
That's not our issue. W are |ooking at what the
al | eged synptons woul d be in determ ning whet her
they're credible or not.

So we're here on page two of the physica
RFC form and that is on your right side of your
folder if you have a marginal folder. |f you do not
it is under the physical RFC, the 4734. Now, on page
one of that formwhat we're | ooking at is -- at the
top of the page it gives the diagnosis. W're

looking at a left hip anterior labral tear. W're
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| ooki ng at degenerative disc disease. And we're
| ooki ng at depression and degenerative joint disease.
We're noting that this is a current eval uation

As John said, if this claimant's DLI was in
the past, meaning her insurance had expired, then our
eval uati on would be fromthe date last insured. So
say this claimant had stopped work 15 years ago, and
was no longer insured. You' re generally insured for
five years after you stop work

So we're nore generous than your car
i nsurance conpany. |If | stop paying nmy car insurance
today, if | have an accident tonmorrow, they're not
going to pay. But Social Security, we continue your
coverage for five years after you stop work --
roughly five years after you stop work. So if she
had st opped work ten years ago, and her DLI was five
years ago, we would only be |ooking at treatnment from
before that DLI. Anything that happened after that
point, we wouldn't be able to assess.

So page two. The first thing we have to
| ook at is whether the claimant can |ift and carry.

Now, if you are fanmiliar with the DOT, you will
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notice that these itens listed on page two are the

strength factors out of the Dictionary of

Cccupational Titles. Al right. That's page two of

the RFC, the physical -- yes, the disability for

this -- sorry, the physical RFC, the one on page two.
M5. SHOR: One quick question

Coul d you explain who is conpleting this

forn
MR JOHNS: Yes, | certainly can
Now, this form in nost instances -- well
| can't say nost instances. | don't really know what

the percentage is anynore, but every DDS has a
medi cal staff. And these people are either
contractual, so they contract for a nunber of hours,
or they may be paid by the hour. But in sone states
they're considered enpl oyees. |In nost DDSs they are
consi dered contract workers. They're contracted to
do -- to give nedical advice to the disability
adj udi cat or s.

Now, say 20 years ago nost RFCs, physica
RFCs woul d have been conpleted by a physician, by a

physi cal doctor. So that the disability adjudicator
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woul d have gathered this evidence, would have
eval uated it, and woul d have marked pi eces of the
evi dence that they felt were critical, like the MRl s,
the x-rays, and surgical reports. Then, they would
have either gone to the doctor and discussed the case
with them And between the two of themarrived at an
RFC, or they would just refer the case to the doctor,
and the doctor would have witten the RFC

Now, in today's world we have -- in ten
states, called the prototype states, there is what's
cal l ed single decision naker, and adjudicators are
allowed to wite their own RFC -- their own physical
RFC fornms. In reality, that is done in nost DDSs
today. The degree depends on, you know, the case
| oad, that type of thing; but in nost every DDS,
adj udi cators will conplete at |east sone of the
physical RFCs that they -- that they have to conplete
on a case that they have deterni ned doesn't neet or
equal a listing. They have to be signed off on by a
physician in those situations.

In SDM cases, those ten states that are

under SDM there are certain circunstances under
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physical. The physical form does not have to be
signed by a doctor. So in ten states the physica
formmay not even be reviewed by a doctor. In the
other 44 states, even if the adjudicator conpletes
the form it would have to be reviewed and signed off
on by a physician.

Qur instructions allows for the adjudicator
to assist in the evaluation process. In fact, |
think that's al nost exactly howit's worded, the
adj udi cator may assist in the evaluation and
completion of forns. W will go back to that when we
talk about the nmental. It gets alittle bit tricky
on nmental. 1In physical, in many cases it will be an
adj udi cat or.

Now -- so these factors right here on
the -- okay. | ambeing told there is ten prototype
states, but 20 states are actually under the SDM As
| said, to sone degree or not, nost states all ow
adj udi cators to conpl ete physical RFCs.

Now, these itens here on page two, the
seven strength factors, standing wal king, sitting --

standi ng, wal king, sitting, lifting, carrying,
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pushing, pulling. So we're going to rate these
things. So how do we do that?

Vell, we don't have magic charts or magic
tables that say if you have a HW at this |evel, you
get this anount of lifting and carrying. That's been
j udged over the years to be too nmuch of a cookbook
process, whereas, you know, kind of to match up --
you know, fit a claimant into a structure. W don't
use the ADA guidelines -- the physical guidelines
book that says, if you have this injury, you have
15 percent injury to the left hand. You have this
much injury to the arm and this nuch percentage to
the body as a whole. W don't use those tables.

So what we will do is we have sone genera
guidelines that we start with, and then we | ook at
the specifics of the individual we have before us.
Now, the DOT and other information that we have
agency wi de says to do nediumwork. To be able to
lift 50 pounds occasionally, and 25 pounds
frequently -- being able to lift 25 pounds frequently
is nore inportant than being able to lift 50 pounds

occasionally. And that that weight is frequently
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lifted fromthe floor.

So right off the bat, to be able to do
medi umwork, to be able to lift 50 pounds
occasionally -- | nean, 20 pounds frequently,

50 pounds occasionally, | would have soneone that
woul d have to be frequently lifting weight fromthe
floor. And to be able to get down there to the floor
for proper lifting, that person would have to be
crouched to get down there.

| have got a person with bilatera
degenerative disease in both knees, and a significant
injury to the left hip. The likelihood that that
person is going to be able to do any significant
crouching to lift weight fromthe floor is just not
there. So already | have knocked out the ability of
this person to do nediumwork. So | know | started
off with the max, because of this person's injuries
to their knees and hips is going to be -- all he is
going to be able to do is 20/10.

So now the question is doing |ight work.
20/10 work is primarily at a work surface or a

counter, primarily standing; but the weight lifted
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for light work, for 20 pounds, is prinmarily at a
counter. So you are not necessarily lifting that

wei ght, you are dealing with that weight on a counter
or conveyor belt or sone kind of work surface.

So there is nothing about this person's
knees or hip that woul d necessarily prevent themfrom
lifting 20 pounds, occasional; 10 pounds, frequent.
Now, | also have a back injury. | have a mld bul ge
at L1, L2. | have a mld disc herniation at L3, L4
with sonme allegation of pain; but the nedical records
that | have don't show any significant linmtations to
reveal that she can't lift and carry.

She had negative straight |eg raising.

Her -- not a lot of significance there with her
ability to deal with weights. So in this assessnent
they have assessed her for 20 pounds occasi onal

10 pounds frequent. So doesn't give us any sort of
wei ght restriction in her own records. W do have
Dr. Pyle who limted her to ten pounds, but, again,
that was a year and a half ago. So it doesn't
necessarily directly relate to what we're doing

t oday.
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Dr. Beene did not give her a specific
weight limtation due to her back. So I would say
the 20/10 is fairly reasonable for what we have got
here. Couldn't do much nore than that because of the
inability to lift weights off the ground. The back
is -- is -- not required surgery, been treated with
massage. | think at one point in the file the doctor
was recomendi ng acupuncture. She is undergoing
physi cal therapy, but not sonething that is so
significant that we would linit her below 20 pounds
occasi onal, 10 pounds frequent.

The next thing we're going to rate is
standing and wal king. Well, there is a claimnt who
said that she cannot stand, walk nore than 15
m nutes, then has to rest for 30 minutes. W know
that she has degenerative disease of her hip in both
knees so -- but, in addition, the records of Dr.
Beene and Dr. Pyle al so show a good range of notion
in her hip and in her knees.

After the arthroscopy in Novenber, you
know, six -- three, four months after the

art hroscopy, she has good range of notion in her hip.
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So she is still doing physical therapy, but she has
pain. So in this case they limt her to at |east two
hours; and they clarify it on page eight that says,
believe, three hours total; three hours maxi num out
of an eight hour day is what they have rated her for.

Now, keep in mind she says she can stand
and wal k for 15 minutes at a time, but we would be
considering here the total anount of time that she
can stand and wal k over an ei ght hour day. So she
could do it in 15 mnutes increnments, no nore than
three hours over the entire length of a day.

Sitting she says that -- now, the clai mant

has all eged that she uses a cane. No where in the

medi cal record is a cane indicated. It wasn't
prescribed. It wasn't noted in the treatnent records
if she is using a cane. |In fact, nobst of the

reference is to her gait and station noted. Said
that she walks with a slight linp. And that's about
the nmost that they -- they don't go beyond that. So
that we don't see any nedical reason in the MDR that
we have for prescribing a cane.

So that would not affect -- here if they
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had said that she was required to use a cane for al
anbul ati on, for exanple, that woul d have required us
to consider no nore than sedentary. This limitation
here to two hours -- and actually, the RFC goes on to
say three hours max -- is going to linmt her to
sedentary work. She is not going to be able to do a
full range of light because of her inability to walk
nore than three hours a day. So we have got her at
sedentary. Generally, sedentary, even though we are
lifting and carrying at light |evel, her standing and
wal king is down to a sedentary |evel

Now, one thing here that | would probably
take sonme variance here fromthe RFC that we are
given is we're told that she can sit for six hours,
and that it doesn't require any sort of alternate
sitting and standing to relieve pain and confort; but
the claimant has told us that prolonged sitting, as
wel | as prolonged standi ng causes her to have
difficulties, increased pain.

And this is -- would be consistent with the
treatnment that she has gotten with the nedica

evidence that we had. So | probably -- here | mnight
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have said that she could sit for six hours in a day,
but | probably would have checked alternate sitting
and standing; and | would have said -- you know,
woul d have noted that she can only stand for a
maxi mum of 15 minutes. That she can sit for 30
m nutes and has all eged no problens with sitting, but
| woul d have done an alternate sitting and standing
here to say that she would have to relieve her
sitting posture after a certain length of tine to
relieve the pain that you nmight have fromsitting.
Nunber five, we have pushing and pulling is
unlimted. This one gets tricky. Wth pushing and
pul i ng, we expect you to be able to exert the
pushing and pulling comensurate with the wei ght that
you can |lift and carry. W said this person can lift
20 pounds occasionally. Then, down here, pushing and
pul l'ing. What we nean is we woul d expect that person
to be able to exert 20 pounds of pressure when
pushing and pulling. W wouldn't expect themto have
to do -- to be able to do -- for exanple, exert 50
pounds of pressure of pushing and pulling. W would

hol d them down to that 20 pounds, ten in pushing and
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pul I'i ng.

MR. OAEN:. M. Hardy has a question

MR. JOHNS: Yes, M. Hardy.

MR, HARDY: Mbving back up to alternate
sitting and standing.

MR JOHNS: Yes, sir.

MR. HARDY: [|I'mtrying to renmenber, could
you tell me what does that nmean to you in general
definitionally?

MR JOHNS: Ckay. For us definitionally --
what we | ook at is what we call the base posture, or
the posture, you know, either sitting or standing,
whi ch posture it is that causes you the nost trouble.
In this case it is primarily tal king about her
standing -- her ability to sit -- to stand or walk
for periods of tinme. So we would be tal king about
her base posture here being her ability to stand.

Then we would | ook at the relief posture.
VWhat she has to do to relieve the probl emshe has
with standing. In this case what she has to do, she
says she has to rest for 30 mnutes sitting.

Actually, in the notes | can't renenber right off
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hand whi ch doctor. She says she actually will lie
down flat to relieve her pain, but that that only --
that only provides relief for a linited anount of
time. But in a nornmal work day we don't expect you
to be able to lie down.

So if we had soneone that had to alternate
bet ween standing and |yi ng down, we woul d consi der
that to be a very, very significant restriction or
limtation. It might very well -- it mght at this
point -- we mght stop the conpletion of the RFC and
say this person couldn't sustain a 40 hour work week,
because they would have to lie down for two hours a
day out of every eight. And we would say, well, they
can't sustain any type of work because no type of
work is going the allow you to |lie down.

For what we normally nean is alternate
sitting and standing. In this case we would say --
what | would of said, if this person could only stand
on their feet for 15, nmaybe 20 minutes at a tine, at
that point they would have to sit down to relieve --
to relieve the back pain that they had. And she said

that she has to sit for 30 minutes to relieve. So
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what | night have said here -- nmight have said, if |
felt that the medi cal supported it, was here is
soneone that can stand for 20 m nutes, then nust sit
for 30, stand for 20, sit for 30, during an eight
hour day.

And then | would leave it to the vocationa
people, myself, if | was doing the vocational in the
case or whatever to determine if that was a
significant enough restriction to prevent her not
only fromdoing her past work as she did it, or as
she perfornmed it, but what it does to us at step
five.

Now, in this case, the physician that
completed this RFC determined that alternate sitting
and standing was not required, and the basis of that
probably was if you go back to the actual treatnent
records from her physicians, none -- Dr. Pyle
Dr. Beene, neither one nentions any sort of alternate
sitting and standi ng being required.

We do have -- actually, fromthe
psychiatrist who did the CE for us -- we will get

there later -- noted that she, apparently, had
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di sconfort sitting during the interview, and that she
shifted a lot in her chair. He didn't note that she
actually -- that she actually had to get up and down
to relieve pressure.

Now, that is froma psychol ogi st, but I
woul d have used that as functional evidence in
assessing the RFC, because there is an uninvol ved
third party, because he is a psychol ogi st, giving ne
sonme physical -- you know, sonme notes about the
physi cal .

But alternate nornmally woul d be between the
base posture and relief posture and trying to
det ermi ne what bal ance between those two is required
so that the person can function. What's the nost
they can stand? Wat's the nost they can sit?

MR HARDY: So this is kind of the gray
area where you kind of nove away from the DOT
definitions that are found on the page, and there is
more room |l ater on for the voc person?

MR JOHNS: Yes. At this point, the
alternate sitting and standing, all of that would

be -- the voc person woul d deternine how significant
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it was, and the inpact it was on their work.

MR HARDY: Past limtations.

MR JOHNS: Now, it will have different
degrees of limtations if you are tal king about step
four. For exanple, say | was a tel emarketer, and
was on the phone all day. | can do that standing up
as well as | can sitting down.

So if it said that every 15 ninutes, or 20
mnutes | had to stand; then | could only stand for
15 minutes, then | had to sit for 15; up, down, up
down. If | amdoing sonething |like tel enmarketing,

m ght be able to call it -- | mght still be able to
do ny past work

Now, if | was an over the road sem -truck
driver, I'mnot going to be able to drive that truck
for 15 minutes, pull it over, get out, stand up for
15 minutes. You know, nobody is going to hire ne as
a truck driver if | have to alternate sitting and
standing. Sonetines nost inpact is past work.

Then, at step five once we are pass past
work, how -- the frequency of the alternation can

have a great inmpact on your ability to work, because
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at step five we're tal king about unskilled work. So
if you said this person would have to alternate,
coul d be accommodat ed by normal breaks, you know,
every two hours they had to sit for 15 -- they had to
stand for five, 20 minutes. Well, nost jobs allow
you to break every two hours. Two hours, break. Two
hours, lunch. Two hours, break. So that wouldn't be
much of an inmpact on your ability to do past rel evant
wor K.

If you told nme, again, the 15 minute up
down thing, that's probably going to preclude nost
unskilled work. So in step five, it mght take on a
ot more inportance than it did even at step four

MR. HARDY: Thank you

MR JOHNS: M. Wods, did you have a
question?

MR WOODS: Just real quickly, in
di scussing itemone, you distinguish between -- |
think sonething froma counter, which makes sense
How i s that judgnent nade, you know, in terns of
i dentifying whether you are lifting fromthe fl oor

and the counter, and how is that reflected? On page
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eight -- | know there is no note.

MR. JOHNS: Right. There is no note to
that affect. | guess, actually, to be honest, | was
probably crossing between nedi cal and vocati onal

MR. WOODS: We don't have to go into
detail .

MR. JOHNS: But and -- a physician mght
not even knowit. The lifting fromthe floor thing,
a physician mght not even be aware of even in our
program | was justifying in my own nind where we
were. But it goes back to the DOT, how the DOT
descri bes things; and how we have devel oped our
policy over the years fromwhat the DOT says

So within our program nmedi umwork -- the
lifting of 25 pounds frequently is nore inportant
than the occasional 50; and the DOT tal ks about that
being lifting frequently, you know, primarily from
the floor. | was kind of piecing two things together
in there. 1 kind of cheated.

Ms. Ruttl edge.

MS. RUTTLEDGE: The problem | have with

this entire conversation is that what we don't --
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what we don't include in the analysis currently is
anything related to reasonabl e acconmodati on. So
when we bl anket make a deci sion based on this person
needs to rest every half hour, or can't stoop, or
can't lift, whatever; there are solutions to that,
which is what the Americans with Disabilities Act
said is that if the essential functions can be
reasonabl y acconmodat ed, then, the person continues
to be a qualified individual with a disability.

So | guess | just add that to the mix of
the conversation as we tal k, because as we | ook at
the segnment that we are responsible for |ooking at,
which is the Cccupational Information System we all
bring expertise to this conversation. And | don't
want us to go down a route that only says as a
profession we're going to | ook at when an adj udi cat or
is looking at evidence and only | ooks at the evidence
that says a person can and cannot |ift 25 pounds.

In the real world when we then say, what
are the transferable skills for this person to work
or not work, the answer is not often a nedica

answer .
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MR JOHNS: Right. And | don't disagree.
It is not something -- you know, it is not sonething
we consider at the RFC | evel, because what we're
doing is we're determning, in essence, wthout
accommpdati on, what is the nost that we think this
person can reasonably do and sustain.

It may be that a person -- you know, |
believe we tal ked about this briefly last tinme; but a
person with Ms or MD, especially nultiple sclerosis,
Monday nmorning at 6:00 o' clock in the norning they
may be fine after a full weekend of rest. Wat they
can lift and carry and stand and wal k at 6:00 o' cl ock
on Monday may be a lot different than what they can
do on Friday, you know, at 5:00 o'clock in the
afternoon after a full week of work.

So what -- we can't pull out the picture
Friday at 5:00 o' clock. W can't pull the picture
out Monday at 6:00. What we have to do is determ ne
what's the nost that they could sustain over that
whol e week. So sonetimes that causes us to |ower the
RFC, but, again, we don't necessarily |look at the

i npact of accommodation, or are there accommodati ons
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that could affect this. W just |ook at specifically

what can they do? What can they not do? What's the

nmost? And how that raises the question with the ADA

certainly is something to consider. It is not

somet hing presently we consider in this assessnent.
Now, quickly on page three --

M5. LECHNER: Tom

MR JOHNS: -- on this form we have
postural limtations.
MS. LECHNER: | just wanted to make a

comment and rem nd everyone that we're not talking
about actually measuring the individual's ability to
do this. This is just purely speculation fromthe
medi cal evidence, and what woul d, you know, nake --
or really helps determine something like that is
knowi ng how much flexibility she has in those tota
needs. |If she has alnmobst a full range of notion and
strength enough to squat down to the floor and get
back up, then, yeah maybe she could lift those

20 pounds; but if she doesn't, it's probably going to
be | ess than 20 pounds.

MR JOHNS: Right. |I|ndeed.
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And | will touch back on sonething we said
the last tine in our neeting back in February, is
that we're not |ooking at the claimant's age here.
We're not looking at the claimant's sex. W're not
even -- you know, we briefly | ooked at her body
habitus. She is 5'5", 158 pounds, which nmay be at
the top end of her weight range; but certainly not
obese, or significantly obese. So at this point we
are not |ooking at her body habitus. W are not
| ooking at her age. W are not |ooking at her sex.

What we're | ooking at is what woul d these
impairments do to an ideal body, | guess, you could
say, or body that has no age or no sex. W're only
| ooki ng at what the inpairment does. And certainly,
there have been considerations in the past in
purchasi ng functional capacity evaluations in
determ ning exactly what the person could lift or
squat .

The problemis -- again, |I'mnot an expert
in functional capacity evaluations, but the thing,
you know, that has al ways stopped us to sone degree

in going that route is we would -- in a FCE, we would
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get -- we would get an assessnment of how much they
could lift, and how much they could stand. But we
would -- conditioning -- we would have to be able to
factor out conditioning. W would have to be able to
factor out their sex. W would have to be able to
factor out their age. W would have to be able to
factor out all those things that aren't inpairnent
related. And there has been sone difficulty with
that. | will just leave it at that. That's
possi bly, you know, for future discussion as well

For RFC, we don't do a FCE. In fact,
occasionally we will catch a doctor that does CEs,
actually has weights in his office; but this clainmnt
was able to lift a 20 pound dunb bell, but they
couldn't lift 25 pounds. Well, that's not exactly
what we're doing here, you know. W are taking an
estimate based on all their treatnent and trying to
put that on to the individual. W are not actually
having themlift the weight or putting themon a
treadm || and seeing how far they can wal k before
they fall over. That's not what we are actually

doi ng here.
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So step three is posturals. For balance it
was limted to frequent. Now, she has said she has
bal ance problenms. Real quickly, don't want to
go into -- go off on that tangent; but these
definitions or these factors are based on the DOT.

So balancing in the DOT is naintaining equilibriumon
a narrow, wet, moving surface

The exanple they give in the DOT or in
the -- you know, job handbook for analyzing jobs is
serving food on a tray on an airplane. So actually,
being a -- you know, a steward or stewardess --
flight attendant. That's balance in the DOT. So
when we're tal king about linitations of bal ance,
tal king about Iimtations on a narrow -- a wet
escal ator; you know, a escalator in the rain.

So anyway, they have linted to occasiona
clinmbing of ranp, stairs; |adder, rope, scaffolds,
which is -- considering she has a hip and knee injury
is fairly relevant. Stooping, kneeling, crouching,
crawl ing, again, reasonable to limt her to
occasi onal because of her injuries; but whereas al

of these limted to occasional night have inpacted
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her past work, wouldn't necessarily inpact the |ight
occupati onal base or sedentary. Because if you are
doi ng sedentary work or light work, there is not a

| ot of crouching or crawing involved. You just
don't have to be on your hands and knees if you are
doi ng sedentary work, higher exertional ranges.

Page four, no manipulative linmtations at
all noted in the file. No visual limntations.

Page five, no conmunication, no
environnmental limtations.

Page six, they did an assessnent of the
credibility of her allegations. Noted that her
statenments are partially credible. And the reason
for that is she says she uses a cane, but there is
actual ly absolutely no nmention in the medi cal records
of the use of the cane.

She mentions in her ADLs that she has
extrene gait alteration; however, records as recent
as 12/06 refer only to a slight linp. She conplains
of pain, but only takes Advil. She is on no
narcotics, which is -- that's always an iffy thing.

I f she said she was on, you know, Hydrocodone, you

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

147

know, ten tablets a day, and the doctor is
prescribing it; yes, she is probably in a |lot of
pai n. Just because she is not on Hydrocodone doesn't
necessarily nean she is not on pain. There may be

ot her reasons they don't want her on narcotics.

| think she said something about itching in
the records. Wen she took narcotics, initially she
had a lot of itching. So they nmay not have her on
narcotics because of side effects. But it is an
i ndi cation that she is nanagi ng her pain on Advil
Maybe she is not quite at the level of severity that
she is claimng to be.

Then, she is -- but she is seeing
consistent treatnment. Sonetinmes the gaps in the
treatnents records for soneone who has insurance or
has the ability to get treatnment. |If there is big
gaps in the record, it raises questions about well,
if they are in that nuch pain, why aren't they
getting treatnments?

In this case the wonman consistently had
treatnment since her injury. She is continuing in

physi cal therapy. That seens to say here is
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soneone -- there is sone credibility to the

al | egations, and continued pain and stuff. She is

continuing to get treatnment. | will note that she

has been prescribed narcotics in the past. She was
on Vicodin in the beginning, you know, right after

surgery.

Now, on page seven we have to assess the
nmedi cal source opinions of the physicians. Nunber
one, we tal ked about what Dr. Pyle said; but we
didn't get alot of -- give a lot of weight in this
assessnent, because he hadn't seen her for a year and
a hal f.

Now, Dr. Beene, who has seen her recently,
he has said she is on total tenporary disability.
Again, that sort of statenent doesn't have a |ot of
i npact on the RFC, because total disability is -- you
know, that's a determnination we woul d make based on
the functioning. Tenporary disability is not
somet hi ng we assess in our program

Then it states, in a perfect world, she
woul d be able to do only very linted seated duties

certainly, no standing, wal king, extended carrying,
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pushing, lifting or carrying. Now, we did not fully
adopt that opinion and linmt her to only seating with
no lifting and carrying, because the objective
findings that he provided, in our mnd, in our
program di dn't support that degree of limtations.

She has pretty good range of notion in her
hi p and knees. She has negative straight |eg
raising. She only has a slight linp. Diagnostic
studi es show that her right knee is still in pretty
good shape. The replacenent is in pretty good shape.
She is not being recommended for back surgery. So
all of those findings don't seemto point to someone
that can only work seated, and who can't do any
significant pushing, lifting, or carrying.

So for that point we considered his
opi nion, but felt that it wasn't totally supported by
the objective findings that he and the other
physi ci ans provi ded.

So page eight, our final assessnment. There
is a quick, brief paragraph that tal ks about -- that
sunmari zes the treatnment. And then what we really

need is why are we giving this person a limted RFC?
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And the reason here is in the second paragraph
probl enms persist in spite of nmultiple surgica
procedures and physical therapy, which could be
expected to cause pain, loss of function and
endurance. She is still having difficulties. She
still has some gait abnormalities.

So it's been determined that with the
continued difficulties objective findings have | ed us
to a 20/ 10, which would be light; but it limted her
ability to stand and wal k for three hours, which
woul d be in the sedentary range.

So as Shirleen gets into the vocation, it's
going to be a bal ance between the light at the top
end, and the sedentary at the bottom end, and deci de
where within what she has done in the past and what
she has the potential to do using those skills, what
that does for her ability to work in the future. And
so that's residual functional capacity, the physica
assessnent. This is what we -- this is then what the
vocational people would use in the DDS to determ ne
her ability to work, both past work and any ot her

work that might exist in the national econony.
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W' re about five mnutes before noon. The
mental is not going to take us near as nuch to wal k
t hrough, because there is not near as much nedical in
support of that. So | think we can do that fairly
qui ckly after lunch; and | turn it back over to Mary.

DR BARRGCS- BAI LEY: Thank you. W will go
ahead and break for lunch now. The Panel is going to
be having a working lunch in Georgia seven. So if we
can all get together and do that, and get back
together at 1:15. Thank you

(Whereupon, a lunch recess was taken, and the

proceedi ngs subsequently reconvened.)

DR. BARRCS- BAI LEY: (kay. M. Johns, it's
over to you. Thank you

MR JOHINS: Al right. Since -- | didn't
ask pretty nuch if there were any questions, because
we were right before lunch. | always hate that when
sonmeone says, and you can go to lunch unl ess anybody
has any questions. \Woever has the question
everybody gives thema dirty | ook, wants to beat them
up in the parking |ot.

Now t hat we have had our lunch, if there is
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any questions regarding the physical aspects of the

cases, any specific questions about how generally

disability | ooks at that evaluation, I will be glad
to address those. | will throw out, for what it's
worth, that in this situation -- in this case all the

records that we were | ooking at were from what we
woul d cal |l acceptabl e nmedi cal sources.

And general ly, you know, for a physica
that woul d be any nedical doctor or, you know,
ost eopat hs, of course, is acceptable as well. What
we consi der nonacceptabl e sources woul d be things
i ke physical therapists, nurse practitioners; people
that don't have -- chiropractors; people who don't
have a nedical degree. But | want to qualify that by
saying that if we have a nedical diagnosis from an
acceptabl e nedi cal source, then we can use the
function reports from nonnedi cal sources.

So for exanple, in this case she has been
seei ng a physical therapist. W don't have those
physi cal therapy notes in here; but as |ong as we
have the diagnosis froma nedical doctor that she had

degenerative joint disease of the knees, and
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degenerative disc disease at the back -- if that's
all we had and didn't know anythi ng about range of
motion, gait, anything else, but we had physica
therapy notes in the file telling us, you know, how
nobi l e she is, we could have used those notes to
establish the RFC, the functional level. Just as if
we had, you know, an orthopedist telling us that the
person had disc disease, if we had chiropractor notes
giving us range of notion and things like that, we
coul d use those chiropractor notes.

W will even buy -- DDSs are even all owed
to buy CEs fromlike a nurse practitioner or physica
therapist or anything like that, as long as we have
an MDI established by an acceptabl e nmedi cal source.
So | just throw that out for what it's worth

DR. WLSON. Can | ask you anot her
quest i on.

MR JOHNS: Yes, sir.

DR. WLSON: Fromevaluating this case from
a physical standpoint, would you characterize it for
me in terns of level of conplexity, normality. |

mean, is this a typical case? |Is it atypical in any
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way for you. It's not -- it's a fairly conmon case
We -- probably we have -- the two | argest areas that
DDSs nornmal ly see are orthopedic and nmental, are the
two |argest -- you know, are the two body systens
that we see the nobst cases in.

So seeing a body systemlike this is -- you
know, would be right along with what, you know, we
see nost often. The -- | wouldn't say that there is

anything particularly unusual about it. Let's see,

the CE was done, | believe, in April or the end of
March. 1'mtrying to think. The MRFC was signed in
April. That's a little bit long. | can't give you

the exact average processing tinmes, but they run
around the 60's, nmid 60's. So the average case,
average processing tinme for DDS is around 65 days,
bel i eve.

So for this case to -- now that doesn't
count the processing time at the field office.
That's roughly 30 days or less. So she applied in
Novenber. DDS probably got the case sone tine |ate
Decenber, early January. And for themto have the

case, naking a decision 120 days later, that's a
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little bit out of the norm |'mnot sure what it
was that -- you know, if this was a real case, what
it was that caused the delay in there.

Because normal |y what they woul d have done
is -- as | said, 20 days to get -- you know, you send
out the initial response in 20 days. And at 20 days
you send out a second response and wait ten days. If
you haven't got responses fromall the doctors by 30
days you purchase a CE

So if this were a typical case, | night
have expected to see a CE being purchased | ate
January, early February. A physical CE to evaluate
her condition. Because -- they must have waited
because physical evidence wasn't coming in. | mean,
if this had been a real case, that's what | would be
guessi ng.

Now, if this were a real case, | would have
the DDS worksheet in here. The DDS worksheet goes
back to the M DAS system that John was tal ki ng about,
back to the | egacy system It basically docunents
every action that the exanmi ner took in the case from

the first day they got it to whenever they wote it.
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You can wal k through the case, see what is going on
They put in the notes. So | can tell you why it was
120 days ol d.

But that's a little bit unusual that it is
that old wi thout having taken -- now, the other half
| could say possibly it was that old is because they
wer e devel opi ng, you know, physical only, and thought
maybe they had an all owance and they got it back from
t he physical doctor and realized, oops, we didn't
have an al |l owance and now we have got to document the
mental ; and so naybe they bought a nental CE and
that's why it's ol d.

Al inall, this level of evidence is
probably pretty close. It may be a little bit nore
ext ensi ve evidence than we often get. On the other
hand, this claimant has had a | ot of treatnent and
has continued at treatnment, so that's -- so that you
woul d expect.

But keep in mind that a | ot of our
clainmants are | ower incone, nore physical type jobs;
and so a lot of themdon't have a | ot of noney. If

this were a Title 16 claim there m ght have been no
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medi cal records even with this sane injury, this sanme
history. |If it had been a Title 16 there m ght have
been no medical for us to look at. Maybe |ike one
itemor two itens, maybe an ER visit right after the
fall, and then nothing else. The person -- you know,
the person just doesn't have the noney or the
resources to get treatnment. So it kind of depends.

For a Title Il claimant who was of the
nature of this woman with her access to nedica
records, this is probably not out of the ordinary.
It may be a little bit nore heavy in nedical on
average than we nornmally get.

DR. WLSON: Thank you

MR JOINS: So all that said -- so we have
got an RFC, a physical conpleted. |In the light range
for posturals and lifting and carry. Because of that
standing and wal king limtation, we're down probably
in the sedentary range. So we're sonewhere between
sedentary and light with this claimnt.

Now, we have got the nental to address.
Now, there is all sorts of rules about the

devel opment of mental evidence. And there are
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potential that allow the DDS to rul e out nental
i mpai rmrents and not, you know, purchase a CE or
compl ete the devel opnment; but in this case we have a
clai mant who a doctor has di agnosed depression, or at
| east has given her Zoloft for depression. Al the
records that we have are really back to her physical

Now, it was the doctor -- | believe it was
the doctor at the Spine Center -- Dr. Deacon Pal nmer
at the Spine Center who prescribed the Zoloft. He
doesn't go into details in his records as to why he
gave her the Zoloft. So we don't really have a
strong medi cal basis for the nmental diagnosis, but we
do have treatnment with an antidepressant, and we do
have a claimant who is all egi ng depression

And then on her ADLs, | don't know that we
want to go back into that; but on page six of the
ADLs, you know, she said that she got annoyed with
peopl e when she was out in the public. And at the
bottom of the page she said she could pay attention
for about 30 m nutes before, you know, she |oss --
before her attention span -- before she | oss

concentration.
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Now, that's not unconmon, of course, with
someone with the degree of pain she is alleging, that
she woul d have difficulty with concentration, that
she would be irritable as well, or that she would
have problenms with sone depression because of the
degree of pain that she is feeling. But because we
have some functional |oss that could be attributed
back to a nental inpairnment, and because we have a
diagnosis -- at least treatnent with an
anti depressant by one of the physicians, we're going
to have to docunent that.

Now, she did nention on the 3368 that she
had seen a therapist. | believe the nane of Jerry
Lewis -- | won't commrent on that one either; but
those records aren't in the file. So all we can
assune is that the therapist was contacted and didn't
return the records. So the -- as an adjudicator, |'m
sitting here with a whole |ot of physical with the
hints of some underlying nmental illness, or you know,
it may be directly related to physical, it may not;
but I don't know. So | would have probably done what

this adjudicator did, they purchased a CE
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consul tative exam from a physician.

Now, briefly on the consultative exans.
Every DDS maintains a |list of physicians that will do
exans for the DDS. They all have public relations
staff or nedical relations staffs that recruit
doctors in various specialties in all of the states.
O course, it depends. Some states say like Florida
have six sites now, M chigan has four. Then you have

other states like Texas, as huge as it is has one DDS

office, one centrally located in the capitol. So
they will have people that recruit doctors all over
the state.

Because -- programmatically we say we wll

not require the claimant to go nore than 50 niles for
the exam Sonetinmes we can't keep to that. |If you
are in Woning there may be a hand full of doctors in
the entire state that do exanms for us. So you nay
have to go 300, 400 nmiles to get an exam That's
more of a rarity than what is cormmon. If you live
close to a major netropolitan area, it is going to be
fairly easy to get a doctor in a specialty. These

doctors do exans for us and agree to do them at our
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cost -- you know, at the cost that we have.

Now, in virtually every DDS | inmagine in
this country now there is teledictated --
tel edictation services. So as soon as the doctor has
conpl eted his exam he will get on the teledictate
and dictate his report, and the DDS will have that
report in a matter of, you know, naybe a day or two,
maybe that afternoon, depending on how busy the
service is.

So these are doctors that are in private
practice that don't have any association with the DDS
or Social Security, except that they have agreed to
do exans for us at our cost. And some doctors will
do maybe one a week. Sone doctors do nore than that.
There are doctors that virtually their entire
practice is doing exans for the DDS, and they're very
hi gh vol ume producers, and they do a | ot of exans.
They know what it is we're |ooking for, the |anguage
that we -- you know, the definitions of our terns.

So -- and as | was going back, as | -- the
mai n reason | kind of nentioned the fact that we

don't always have to have technically acceptabl e
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sources to do our exanms, the area of mental examis
one of those areas where often tinmes even a provider
will not necessarily be a Ph.D. Qur standard is a
clinical licensed psychol ogist, but sonmetinmes we wll
allow MAs to do exanms if we have a diagnosis in file
froma psychiatrist or clinical psychologist. If we
have a MDI from an accepted nedical source, then an
MA with a degree, you know, can do a mental status
exam for us

Now, that -- | don't -- that's an
interesting sideline. Alnost all the exans we
purchase are fromPh.D."s. It is very rare that we

actual |y purchase a psychiatric exam But that's

just -- I'mnot sure that there is any -- there is
not really a programmatic reason for that. It is
just that -- it's just over -- the history that we

have developed it's easier to get exans from
psychol ogists in the field than it has been from
psychiatrists. The main part of it mght be the fee
schedul e; | don't know.

So anyway, they purchased a CE from

Dr. Smith, a Ph.D. There wasn't any specific testing
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done, because the little bit of evidence we have

had -- for exanple, Dr. Beene nentioned -- Dr. Paul
menti oned there were no cognitive deficits that he
had noticed. So there was no evi dence of any
cognitive problenms. She had been working at a

fairly -- you know, a fairly skilled job. So there
was no evidence of any nmental retardation or anything
af fecting her cognitive abilities. So the DDS did
not purchase an 1Q test.

There wasn't any specific things |ike
menory |oss alleged. So there were no subtest or any
ot her tests purchased. Basically, what we purchased
was a nental status examto try to get an idea of
what this woman's functioning was. So that's what we
have under the blue tab | abeled -- where is it -- CE
Smith, Ph.D. It's a two page report.

The things -- the kind of things that we're
| ooking for are things like in the first paragraph of
the presentation. He notes that she is very
articul ate, organized, goal directed, speaks nornal
speech and volune. No sign of psycho notor

retardation or education; but he notes that she
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becones increasingly irritable as the exam goes on.
In fact, she is a little bit irritable when the
interview starts and that gets nore and nore as the
exam goes on. He notes that she is al so
unconfortable sitting and shifts in her chair
periodical ly.

So she is probably, you know, maybe
experiencing increased pain as the exam goes on, as
she is sitting there for a long period of tinme and
becomes a little bit nore aggravated.

Third paragraph. She alleges feelings of
wort hl essness, primarily related back to she was a
very good wage earner, now she is not making any
money. She feels isolated. Again, she tal ks about
being irritable. And she says her sl eepl essness that
she had mentioned in her ADLs, which could have been
pai n, she says here it is mainly due to pain, except
that now she is beginning to worry about other things
as wel | .

Then there is sonme nore physical stuff.
Then on page two, she goes hone, watches TV, reads,

wor ks on crosswords or other types of puzzle, wites
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letters, talks with her husband. Again, no

i ndi cation necessarily of a cognitive disorder. So
we go back -- she finds it nore difficult -- but she
does note that she finds it nore difficult to remain
interested in a project for any length of tine.

Soci al contacts are reduced. Doesn't do
di nner parties, because she doesn't feel |ike being
around people. She does visit, talk with her
friends, but she is doing that at a reduced |eve
fromwhat she was in the past. Depressed, oriented
to person and tine. Abstract thinking, good.

I nsi ght, good. Cognitive function, uninpaired.
Menory and concentration are both good. Here we have
concentration, good. Affect is irritable, w thdrawn,
entire. Easily fatigued, limted interest in
activities. Again, irritable behavior, wthdrawn
behavi or, |ack of energy.

Now, a lot of these relate back to the
physi cal probl ens that she has, but that's not
necessarily -- | wouldn't necessarily have cut us out
fromassessing that. Sone tine sone of the tricky

areas are where a person is alleging | ack of
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concentration, or lack of nenory, things that
normal ly we would think in ternms of nenta
i mpairment, but they don't really have a nenta
i mpai r ment .

Whereas pain or side effects of
medi cation -- for exanple, if she had been on a
strong medication that interfered with her ability to
concentrate, that might be a very inportant factor to
rate, but it's not a nental inpairnment, because it is
all related to the physical condition that she has.
So sonetines we will get a nmental doctor that's on
staff at the DDS to conment on things |ike
concentration, persistence, and pace, even though
they don't really have a discrete nental inpairnent.
It may be just straight physical, but that inpact is
like it's mental

In this case, the doctor has given her a
di agnosi s of adjustnent disorder with nixed anxiety
and depressed nood chronic. So he has given her the
mental di agnosis; and therefore, that requires the
doctor on staff at the DDS to conplete an assessnent.

Now, Ms. Shor to go back to your question
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about who conpl etes the physical; well, who conpl etes
the nmental ?

Wll, the rules within the disability
programare a little bit tighter for the nental
eval uation. \Whereas, it does note that an
adj udi cator can assist with the conpletion of that.
Even in the SDMit states a psychol ogi st or
psychi atrist must review all PRTF and MRFCs.

Wereas, the physicals it can go out on just the

adj udi cator's nickel, with a nental evaluation it has
to go through a psychol ogi st or psychiatrist for
their review

Go ahead.

M5. ROTH: That is unless it's fully
favorable. So if it is a fully favorabl e decision
that we're going to be making, then, an MD or SDM can
make that deci sion.

MR JOHNS: Right. Exactly right. | was
thinking in ternms of this case being a denial.

But certainly, in nbpst cases even before
SDM if a case is going to be fully favorable and the

examner -- it varies fromstate to state. Sone
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states will allow adjudicators just to do a note in
the file to explain why they found it to be fully
favorabl e.

But for denials, as John was saying, you
have to go -- every "I" has to be dotted; every "T"
has to be crossed. W are allowed to nmake shortcuts
with allowances. |In fact, with the physical RFC
say, if this woman had been 60, or 55 and an RFC
woul d have all owed her, all we would of had to have
completed is the first checked box that said 20
pounds, occasional lifting, and then explain because
of her back she cannot lift more than 20 pounds.
That's all we would of had to say, and woul d not have
had to conpl ete anything nore than the RFC form

Same thing with the MRFC. |If any one of
t hese bl ocks woul d have al |l owed her, we would of had
to go into the narrative and expl ai ned why, but could
of -- we can shortcut allowances, because generally
claimants don't conpl ain about being given noney. It
is only when we are not giving themthe noney they
tend to get upset.

That's not always true. | have seen sone
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claimants that have sued over diagnosis codes,
because they didn't |ike how they were allowed. |
had a claimant -- we ended up denying eventually. W
had al | owed her because she was only alleging
physi cal inpairnents, but there were things in the
file that indicated she had a bipolar disorder. W
actually purchased a CE, went to the CEE W all owed
her because she was bi pol ar

When she got her check, she wanted to know
why she was allowed. When they told her at the field
office it was because she was bi polar, she threw a
fit. She was angry, because we had all owed her on
mental. Eventually, we went to the courts where she
wanted all of her nmental di agnoses and evi dence
di sregarded in her file, which a claimnt can do.
They can tell us to ignore evidence. W're going to
be very careful to docunent that in the file; but you
know, this is the claimnt applying. So if they want
us to disregard sonething, we wll.

It ended up -- she ended up being a deni al
because her physical inpairments were, you know

virtually nonsevere. That was a strange case.
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won't go any further on that. But sonetines people
do get upset why we allow them

So the first thing that we're going to do
is conplete a psychiatric review technique form
This is -- it dates back to the early '80's when
there was several court cases involving how we
eval uate nental inpairnents, and the result of that
was the creation of this form because the way we
adj udi cated nental clains changed.

And this psychiatric review technique form
basi cally wal ks you through the listings, and ask
you -- and this was actually -- probably closest to
talk about, it is like a teaching tool to reeducate
the physicians out in the field how we're going to
adjudicate clainms fromthat point on. But it has
stayed and it's never gone anywhere.

The useful ness of the form has been debated
alot lately, and there has even been sone proposals
to elimnate this form because we're 20 years, 25
years post its creation, doctors understand now how
we eval uate. Attorneys understand how we eval uate.

The judges -- everyone understands it, so what's the
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point? W don't have a sinmilar formfor the

physi cal, for exanple, that wal ks you through every
physi cal inpairnent and ask you to conplete
everything regardl ess of the body system So why do
we pernit then? Well, we do.

So here we have the psychiatric review
technique form On the cover sheet the doctor's note
is the RFC is necessary, and if there is a
co-exi sting non-nmental inpairment, which requires
revi ew by another nedi cal specialty, which we have
al ready done; and then says right here, its affective
disorders in category C-- I'msorry, that's
the psychiatry -- what's the tab. The tab says
psychi atric review, 2506, if you are follow ng al ong
with your tab

This is the psychiatric review techni que
form and on the front page the doctor has noted that
the category under which the disposition is based is
category three, 12.04, and that's the listing; 12.04
is the listing, affective disorders. And again, that
goes back to the CE diagnosis, which was chronic

anxi ety and depression, which was -- is an affective
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di sorder.

So we can skip all the first pages, which
wal k us through every one of the listings, which the
person does not neet until we get to page four of the
psychiatric review technique form which is affective
di sorders.

And the physician conpleting this form
dropped down and felt that the clainant's
diagnosis -- the claimant's condition, nedica
condition as described in the CEdidn't really fit
into the diagnostic category of 12.04. | nean, it
was in that area, but it didn't fit our specifics for
the listing, which nmeans it doesn't neet the |isting.
So David down here checked box at the bottomthat
says, an MDI is present and does not precisely
satisfy the diagnostic criteria; and then gives the
di agnosi s that the psychol ogi st gave at the CE

Adj ust nent di sorder with ni xed anxi ety and depressed

nood.

Now, in order to -- unlike the physica
listings -- or actually, an RFQ physical listing can
have two parts; but nost physical listings just have
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a set of nunbered criteria that you have to neet.

Wth the mental we have the A criteria and the

B criteriawith virtually every listing. The A
criteria outlines the diagnostic -- the criteria from
the diagnosis the claimant has to neet. The

B criteria are the four function areas that the

clai mant has to neet.

So it is kind of like ordering Chinese
food. To neet a listing you have to have sone from
colum A, and you have to have sonme from colum B.
The interaction of those two is what is going to get
you al l owed. So what we have got here on page four
is the Acriteria. The diagnostic criteria that you
have to neet for an affective disorder.

Now, what we al so have to review is on page
11 of the PRTF, and this is the B criteria or the
functional. And you can see outlined here, here are
the four areas that we assess under the B criteria.
Activities of daily living, social functioning,
concentration, persistence, and pace; and
deconpensation. So we rate the clainmant in those

f our areas.
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In order for a claimant to neet a listing,
he has to have a marked limtation in two of these
criteria. So if we had to -- in order for us -- this
claimant to have neet 12.04, she would of had to have
a marked limtation in two of these four areas. As
you can see, she doesn't. She has no epi sodes of
deconpensati on that have been noted. She only has a
mld restriction in ADLs, a mild restriction in
concentration.

Most of the -- the npbst significant areas
are in -- for social functioning. Again, throughout
the CE we saw irritability, irritability,
irritability; and again, the claimant herself reports
that she suffers fromirritability.

Now, before we |eave this formon the next
page, on page 12, there is a third -- yes, sir.

DR SCHRETLEN: | have a question

MR, JOHNS: Yes, please.

DR. SCHRETLEN: Are the behaviorally
anchored descriptions of nild, noderate, and nmarked?

MR JOHNS: No. | mean, there are -- there

i s guidelines of what we consider severe and
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nonsevere, that type of thing; but it is really for
the adult things.

Now, with childhood disability, that's a
whol e another animal. W don't go into that for this
pur poses, because we don't assess children under
vocational, unless, you know, they were an ol der
child that just happened to be working. But there,
there are definitions.

But there is -- there is criteria, but
there is not -- you couldn't say this behavior every
doctor is automatically going to say it's marked; or
every doctor is automatically going to say it is
nmoderate or easily charred. Sone of that relies on
the judgnent of the adjudicator, the physician

conmpl eting the form

So no. | guess the short answer is "no.
W will get back to that in just a second as we go
into the MRFC.

Now, on page 12 there is a third set, there
isaClisting -- the Ccriteria; and this is

specifically for -- the nobst obvious is say,

schi zophreni a where a person nmay be under good
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control on nedications, then goes off the
medi cati ons, or bipolar where there is ups and downs,
where there is repeated epi sodes of deconpensation

So you can all ow soneone here even if --
you know, you can't say that they're always bad in
soci al functioning, because sone of the tinme they may
be just fine; but you have evidence of repeated tines
where they just -- they can't cope. So we allow
schi zophreni cs and bi polar a | ot here under the
Ccriteria, saying we have docunented epi sodes where
they just have not been able to naintain nornal
behavi or, whatever that may be.

Now, once this formis conpleted, what we
have done is we have assessed the area of the
listings we are | ooking at, which is anxiety,
depression, affective disorders. Now, since it
doesn't neet a listing, we now have to go and
complete a MRFC, a Mental Residual Functiona
Capacity form Now, that is under the tab Mental RFC
4734 Sup, supplenment. So here it is, the MRFC form

Now, the first thing that has to be stated

about this formis that everybody | oves these bl ocks.
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W have 20 areas that we ask the doctors to do
reviews for us to assess the claimant in. The first
thing to keep -- the first thing to keep in mind
about this is, these blocks in one sense are
nmeani ngl ess. These bl ocks are not the RFC

On the physical form the conpletion of the
bl ocks is actually part of the RFC. W' re saying the
claimant can only lift 20 pounds, or the claimant can
only stand and wal k two hours. That's part of the
RFC. The other half of it is the narrative that
clarified -- that said why the doctor checked those
bl ocks.

Now, in an inperfect world if you didn't
have the narrative, you nmight be able to adjudicate
the case with just the blocks on a physical case,
especially if it limted it to the point where there
woul d be an all owance; you could adjudicate it. You
woul dn't have a strong decision. You wouldn't have a
defensible -- a really strongly defensible
determ nation, but you mght be able to get by with
it.

Here, the narrative -- on the MRFC, the
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narrative is the MRFC. These check bl ocks are not
the narrative. Al these check bl ocks are intended
to do is to make sure that the psychiatrist and the
psychol ogi st conpl eting the review addresses all 20
of these areas.

Now, the first thing is -- to go back to
your questions about the function areas -- is these
terms have no definitions. Well, they do -- the
definition for noderately limted is nore than
nonsi gni fi cant and |l ess than marked. So that's the
definition. And I'mnot joking. That is the
official definition.

And the reason for that is because this
isn't meant to be the RFC. This is just neant to be
the doctor rating -- the relative severity of these
itens one to another. So what -- if you checked
markedly limted in any one of those blocks, it neans
that looking at this individual claimant -- in item
nunber four this claimant is really, really bad
conpared to all other 20 itenms. But | can't take
that marked for this clainmant and conpare it to a

marked for any other claimant. Because that other
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claimant, how his -- |'mnot saying he is marked
relatively to anybody el se, but hinself or herself.

So these markings are just severity
relative to this MRFC. A different claimnt --
theoretically, if they were schizophrenic, totally
schi zophrenic, no control on neds, you know, al um num
foil on their head, talking to their dog, absolutely
no control, arguably you could say for this claimant
every one of the 20 itens is the sane.

Theoretically, | guess you could say, wel
theoretically, they are just noderate because for
this claimant they are all the same; they are all
uni fied. Now, for another person, they would not
certainly be all marked. It is just all relative
within the individual's eval uations.

And the other thing here is even for this
to be, you know, an acceptable Likert scale, we would
have to have an odd nunber of, you know, responses.
We don't really. W only have four, because the
fifth one is just we don't have any evidence. So
it's not neant to be anything, but a checked block to

gui de t hem
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Now, anything on this formthat a
psychol ogi st or psychiatrist checks noderate or
mar ked, he nust address in the narrative -- he or she
must address in the narrative. So on this -- on page
one, we notice that the only two areas where there is
alimtation noted are the ability to maintain
attention and concentration for extended periods, and
the ability to work in coordination or proximty to
others without being distracted. Excuse ne.

Especially item nunber nine ties right back
into the CUreport and the claimant's own report that
she has been very irritable around others. She gets
irritable the longer she is out in public. She has
decreased her social contacts, so that certainly
makes sense.

The concentration, again, at CE she didn't
have maj or problenms -- she didn't have any probl ens
noted by the psychol ogist in conpleting the exam but
her own report is that she can't stay concentrated on
any task for a very long period. And that she can
only nmaintain attention and concentration for 30

m nut es, whi ch based on her pain and everything el se
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i s not unreasonable. So the doctor addressed the
limtation there

On page two we have limtations initem11
which is the ability to conplete a normal work week
without interruptions fromher synptons. Item 12,
the ability to interact with the general public.

[tem 14 and 15, which has to do with their ability to
accept criticismand to work with peers; and then
item nunber 17 to adaptation, the ability to respond
appropriately to changes in the work setting.

Now, we have got several noderates. People
will sonetines argue that if you have certain bl ocks
checked "marked," it nmeans allowance. |f you have a
certain nunber of itenms checked in a certain way, it
means all owance. It means nothing. The blocks in
and of thensel ves neans absolutely nothing. It is
only what the narrative says, and what the narrative
tells us about the claimant.

So | don't spend a lot of tine |ooking at
the bl ocks, because it's just -- it's just -- all
woul d do is to nmake sure that areas that | see in the

synpt onol ogy or the CE have been addressed in the
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bl ocks. If there is sone area that hasn't been
addressed here that has been checked "slight," that I
think appears in the record, | might discuss it with
the doctor to say, you know, they said -- here you
say they have no problenms with concentration; yet,
they have reported it. What's that about? And get

t hat addressed.

Now, the real MRFC is on page three, and

this is the narrative. And Dr. Wlson, | -- you
know, you asked if the -- if anything about this case
was a little bit out of the ordinary. | wll have to

be honest here and say that this MRFC is nore
detail ed than we ever get.

Now, what we will get a lot from DDS
physicians, it may be this nuch wordage, but
three-fourths of it will be just telling nme what
their treatnments notes were. VWhat their treatnent
history was like. Wat they alleged in their ADLs.
You know, really, | don't care about any of that
stuff, because | can read the nedical reports for
myself. What | need in the narrative is why the

doctor felt that they were limted. That's both on
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the physical and the nental RFC
So this MRFC probably details why they did

the functioning a little bit better than what we

normal ly get. But the idea -- if you renenber back
fromFebruary -- and | amsure Shirleen will talk
about this -- we do a function by function assessnent

of RFC to past work. Physical, it is easy to do,
because you see all the areas, lifting, carrying,
standi ng, wal ki ng, stooping; they are all rated.
W' re suppose to be able to do the sane thing here
based on this MRFC. | should be able to take the
claimant's description of what she did in her past
work and conpare it to this MRFC item by item and

deci de can she do it, can she not do it.

kay. She says -- I'mjust naking this
up -- she says | interviewed -- say she was working
in the personnel departnent and says, | interviewed
claimants eight hours a day -- not clainmants, but

interviewed people that cane in for jobs, and
performed interviews. Well, | should be able to read
this MRFC and get an understandi ng of whether or not

she could do these interviews.
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I would say based -- if that were this
person's past work, based on this MRFC, they probably
couldn't, because this is a person who is getting
very irritable the | onger the day goes, have problens
out in the social. | would say based on that this
person couldn't do a job of interview ng or dealing
with the public. That's just that. So this is
probably a little bit better than we normally get.

We have the diagnosis. There is sone
activities of ADLs in social functioning, and
mai ntai ni ng concentration. Now, ADLs are primarily
about nobility, but it does note about the
sl eepl essness, and reduced interest, and has
difficulty staying focused on projects. So what
we're using is the claimant's ADL's and we're using
what the diagnosis -- what the nmental status told us,
and put those two together and decide what it is that
she can do in a functional environnment, a work type
envi ronment .

Now, this third paragraph is probably where
we are getting key. Wuld be able to concentrate for

one to two hours at a tine on sinilar tasks; but have
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difficulty with sustained concentration for prol onged
periods; have difficulty nultitasking; and due to
fatigue, she mght have difficulty working at a
factory pace.

Now, again, all of this is judgnent based
on, you know, the experience and the know edge of the
physi cian conpleting this in association w th what
they know about. Now, this area talking about
mul titaski ng and sustai ned concentration. Even
t hough she doesn't have any cognitive deficits that
woul d prevent her from doing very highly skilled
work, the deficits in concentration would probably
drop her abilities down in what |evel of jobs she
coul d do because of a lack of concentration

Now, the fourth category deals primarily
with her irritability, with her social functioning,
and again tal ks about -- ties it back into the CE
report. Howirritable she was. How the fact that
she, herself, says that she was irritable. And we
get down here, she can interact on a nore -- so what
we said is she can interact with the general public

on a very superficial level. She can interact with
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peopl e that she knows on a nore detailed | evel or a
nmore conplex level. But that she m ght respond

i nappropriately to criticismor rapidly shifting job
demands.

She is going to have a short fuse. And
that's primarily -- and really, that's primarily
because of her physical problems. But the two with
her are so intertw ned because of the pain that she
has all eged and the problens with the pain, that we
have to address them sonewhere. It is going to
address here in the MRFC

And they finish up with the last area, the
adaptation saying that -- there is some question even
in my mnd why we are tal king about adaptation. The
physi ci an who conmpleted this felt there would be
difficulty in adapting, because she appears to have
difficulty in adapting to her changed physica
circumstances. You could nake a case by reading the
whol e physical record that her condition -- that she
is making it out nore severe than, perhaps, the
doctors even think that it is. Because the doctors

recommended alternate treatnents |ike acupuncture,
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conti nued physical therapy and massage.

It's several points in the file that said,
you know, she should be better, or she should be
getting better. So she hasn't been able to adapt to
t hese changes, and maybe there is a bit of a
psychosomatic or a bit of somatic aspect to her
symptons; | don't know. It wasn't specifically
brought up in the CE -- the nental CE itself, but
there might be alittle bit of that overlay with this
because of her lack of ability to adjust to her
physi cal condition

I think that's why the doctor here took the
poi nt of addressing sonme adaptation -- inabilities to
adapt to changes. Probably related to how she has
dealt with the changes in the physical condition
Now, that's the MRFC

Then, as | said, Shirleen will take that
and conpare it to her past work; and if she can't do
that, the ability to do other work in the field, that
will go back on a function by function basis with the
limtations and restrictions on the MRFC. And | will

gl adly answer any questions that you m ght have.
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Again, it will take about 30 days -- about
35 days to set up a CE and get a finished report back
in hand. So if you get to the point where you think
that you are going to need a CE, sonme DDSs pull the
trigger pretty quick, if they haven't been getting a
| ot of response back on physical or nental. But
there is always a balance. You don't want to buy a
CE that you don't need. |If you have all the evidence
that you have in the record fromtheir own physician,
that's what you want to use. You only want to go to
a CEif you can't do anything el se.

In this case she doesn't have any treatnent
froma psychol ogi st or psychiatrist. W had to
eval uate that aspect of her case. So there was no
choice but to go that |evel

Now, if | were going to fault -- if this
were a real case and | was going to fault anything, I
woul d have pulled the trigger on the nental CE
qui ckly. That woul d have shortened the tinme span for
the claimant, instead of going 120 days, this case
m ght have gone out closer to the average of 70

days -- 65, 70 days if they could have evaluated it a
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little bit quicker.

That's just -- you know, it's a fake case,
and | ambasing it on the dates that have been put
into this case file. The very fact that the CE
didn't take place until late March, when we had the
case since early January, if as a DQ@B reviewer --
now, that is not something that we woul d have
returned as an error back to the DDS. But if we were
returning it back to the DDS for another error, we
woul d have been glad to informthe DDS that we
thought that they were a bit lax in their speedy
devel opment of this case. Because we're evil, and we
do what we want to do

A prior head of DB said, we're not happy
until you are not happy; but he is no | onger with us.

M5. ROTH. Now, we do have an answer from
this nmorning, a question was raised about the average
processing time at the DDS.

MR OMEN. Yes. | think Ms. Ruttledge
asked the question about processing tine. Currently,
as of March 2009, the current processing tine for

Title Il is 79.7 days, and Title 16 is 81.7 days.
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MS. RUTTLEDGE: That's how | would call it.
Thank you.

MR JOHNS: Shows you how |l ong | have been
out of the DDS saying 65 days.

MR OAEN: Just to follow up on that, part
of that is the increase in receipts in the DDS,
really prolonged in sone cases to devel op one.

M. ROTH. Any ot her questions?

MS. RUTTLEDGE: | just wanted to share, it
wasn't a value judgnent on ny part. | was just
trying to recall howlong it did take. Because as |
| ook through this -- | know we were chatting about
this at lunch -- this is extraordinarily well put
together, articulated, has lots of information in it,
which isn't necessarily the case as you receive
clains and as you try to work them

I was just trying to get a sense in ny head
of given what | know to be the reality of the
wor kl oad that you have and the information that you
get fromthe beginning, how | ong does that take. So
that was hel pful. Thank you.

M5. ROTH. Are there any other questions?
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I*mwondering if we want to break before we start the
next section.

DR BARRCS-BAILEY: | think we're going to
go ahead and go through until the 3:15 break

M5. ROTH: Okay. Great. Thank you. Just
a nmonent, |I'mgoing to reset the conputer. For this
particul ar part of the denonstration | amgoing to
refer you to the front screens. And we're noving on
into the vocational evaluation

Now, |I'mgoing to be nodifying -- just a
monent, please. Wen |I'mtal king about the screens
we're referring to the front of the room There is
sonet hing call ed CccuBrowse that is displayed on
these screens. You can | ook at either one you
choose. |'mnot going to be making specific
reference to the case file in front of you at this
poi nt and tine.

Now, |'mdeviating fromyour road nap a
little bit. 1 had planned to go through the
di scussion of the ability to do past relevant work as
the person actually did it first. Actually,

OccuBrowse is hel pful to us in a nunber of ways. One
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of which is sinply locating that past work.

Now, one of the questions that M. Hardy
asked earlier had to do with the job title. In this
particul ar case, you are going to find out that we
have been very fortunate. The claimant was very
accurate in how she reported her job title, and was
very consistent with howit's reported in the DOI.
Normal Iy, that's not the case.

W -- again, job titles is all dependent
upon the establishment of a particular enpl oyer and
how t hey phrase that particular job. So a clerk at
one location may be quite different than a clerk at a
different location. An analyst for one agency or a
private enployer may be quite different than a
anal yst from somepl ace el se, and nmay be different
fromthe DOT. This is one of tools we have to |ocate
that past work.

So I'mgoing to be giving you a quick
denonstration of CccuBrowse and a di scussion of the
information contained in it before we actually get
into the vocational discussion.

Now, | amgoing to be -- this is a
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demonstration. It is not training. | don't expect
you to be able to go honme and use CccuBrowse. Again,
as | have nmentioned earlier, this is a version that
has been nmade for Social Security. |It's a sinplified
version. It is not the comrercial version

The goal of the denonstration is to help
you understand the data needs that we have, that we
need to adjudicate the claimfor you to develop a
sense of the problens that we experience when
attenpting to use even sone of the existing DOT
i nformati on, because we certainly don't want those
probl ems that we're now experiencing in recreating a
new system

Now, in addition to CccuBrowse, at Socia
Security we al so provide adjudicators with a program
call ed OASYS, which is also by the sane conpany.
It's a transferability of skills software. |'m not
denmonstrating that particular software, because it is
not policy compliant. 1t can be useful and hel pfu
to adjudicators, but it will not -- couldn't be used
toallowa claim It can only be used to deny a

claim This particular nmethod |I'm denonstrating
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today coul d be used either way.

The

other two progranms that we provide --

it's a programthrough West Law. Another one is by a

conpany called Skill TRAN, it's called Job Browser

Pro. Al of these products contain only DOT

i nformation.
occupati onal i

And

They are not confounded w th other
nformati on we can't use.

the last one is actually a citation.

It's a text version of the DOT, and that is on

Depart ment of

office called

Labor's web site, because they have an

the Ofice of Adm nistrative Law

Judges, and they do have -- they do reference the

DOT. And if you are interested in that, that

particular web site is http "colon,"” slash, slash,

www. CALJ. DOL. gov "slash" libdot.htm And again, it's

a text version of the DOT wi thout the conpanion

publication of the selected characteristics of

occupations or stow, which we use, and it contains

informati on such as the limtations having to do with

st oopi ng, standing, crawing; environnental

limtations and so on.

Now,

I'"mgoing to be using OccuBrowse,

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

195

because, as | said, it gives us the nost all around
use for all of the different stages. At least it's
my preference, and many of the adjudicators within
Social Security prefer it.

Now, | am going to be denobnstrating, first,

how we can navigate it. You can see that there are

along the top -- they' re grayed out now. The first
tab is "browse." The next is "list." So once | have
created a list, this will come up here. | am going

to actually go over there so that they actually turn
bl ack; they're easier to say.

We can browse by worker traits. | go into
that one. There is a nunber of worker traits that |
can browse by SVP, GED, strength, physical demands,
environnmental conditions, aptitudes, tenperanents,
data, people and things, work fields and MPSM5. |I'm

going to talk about those a little bit later.

Now, | will tell you that -- actually, |
will come back to that later. | amgoing to
denonstrate this to you a little bit later. | just

want you to know that this is one way you can search.

Anot her way you can search is by key word
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or DOT codes. You can search in the title, in the
description, or you can search key words in both, or
you can search by the DOT code. This particular one
is a "and" search, so that if you use two words, the
search will look for both of those. [It's inportant
whenever adjudicators is using these tools to know
what kind of a search they use, because West Law, for
exanmpl e, uses "and/or" search. They will look for

ei ther one or the other.

Al ong the right hand-side is another way of
browsi ng by occupational groups. And |I'mactually
going to go through these first, because these are
not necessarily DOT itens. And | want you to be
aware of what they are.

By in large, these are nost commonly used
within Social Security in a transferability of skills
analysis. GOE is the Guide for Cccupationa
Exploration, and it's another Departnent of Labor
publication, which is -- and I'm basically quoting
fromtheir owm information. |It's intended for use by
j ob seekers, such as recently graduated hi gh schoo

and col | ege students, and groups of occupations
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based -- it's based on the expected interest,
personal preferences, aptitudes, and adaptability of
these job seekers rather than on limtation or
restrictions resulting froma nedically deterninable
inmpairment, as is required for Social Security's
disability program But GOE can still be very

hel pful to us in doing a transferability of skills
anal ysi s.

An exanple of this would be if we're doing
transferability of skills for an eligibility worker,
one of the ways of |ooking for transferable skills
would be -- I'"'mgoing to tal k about some nore
later -- work fields. The work field for an
eligibility worker is called investigating. It is
just one skill of many that an eligibility worker may
be using. In fact, an eligibility worker does quite
a bit of interview ng.

It turns out that the GOE code for
eligibility worker is interviewing. So by searching
t hrough GOE codes, you can actually find rel ated
occupation for transferable skills.

We have tal ked about O*Net in multiple ways
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in terms of adjudication of disability clains.
Again, O*Net we cannot use it to adjudicate clains in
terns of identifying the job demands, but we can use
it for job transferable skills. Again, in sone cases
it provides sone very useful information for that.
The 2000 census occupations. This cones
fromthe U 'S Census Bureau. It's information based
on the self-reports fromindividual job incunbents
during the census data gathering. Rather than
specific job demands, again, it does not provide any
information at all regarding job demands, but it does
provi de us some information on availability and
exi stence of work in the national econony. And
again, this can be used to find possibly rel ated
occupations for transferability of skills.
SCOC, Standard Cccupation C assification
and the rel ated occupati onal enploynent statistics
that conme fromthat. Again, it's a different
classification systemthan the DOT. M understandi ng
it was devel oped to allow for conparison between al
the different classification systens used in the

United States. According to the |aw, each of the
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different systenms is required to align thensel ves
wi th SSC occupations and provide a crosswal k. The
last tine | | ooked there were approximtely 820
occupations in this SSC

Again, in aggregation levels it is very
simlar to the census and O*Net. Al of these
occupati ons have |l ess than 1,000 occupations, as
opposed to 12,000 occupations in the DOT.

Now, the next four itens are actually
within the DOT itself. The DICis called the DOT
Desi gnated I ndustry Codes. Now, at Social Security
we find the industry designation really hel pful when
trying to identify the clainmnt's past work. Because
you can have two di fferent occupations with the sane
nane that are only distinguished by industry. So we
commonly will use industry codes, not just for
finding a claimnt's past work, but also
transferability of skills that can be also very
hel pful as well.

Qccupational group arrangenent. The DOT
codes, it's a nine digit nunber. The first three

digits of the DOT codes have to do with the
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occupati onal group arrangenent. They have -- each
digit has a neaning. So when we do transferability
of skills, one way we can do that is to | ook at the
first two digits of the DOT code, or the first three
digits of the DOT code in the occupationa
arrangenent .

Wirk field. Again another DOT item An
occupations work field describes the overal
obj ective of the job, and how the objective is
obt ai ned usi ng words such as teaching, drafting,
sewing, witing, welding. | nentioned investigating.
It answers the question what gets done. |In the DOT
it lists 96 work fields. Up to three of these may
have been assigned to an occupation. Cenerally
speaki ng t hough, nobst occupations have only one.

Sone peopl e have argued that work fields
are a good proxy for skills. Again, | would argue
that nost occupations involve anything nore than --
nmost occupations involve nore than one skill. So
this mght have been a good idea, but the way it was
carried out is not going to be helpful to us if we

only |l ook at that.
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The next itemis materials products,
subject matter, and services. Again, thisis
somet hing very closely related to Social Security's
definition of transferability of skills. Again, it
can be very useful. Again, it has the sane
limtations in terms of the number of itens that have
been coded.

The last one is military codes. This is
sinmply a cross wal k between the mlitary's
occupational classification systemand the DOTl. And
it could be very help, because it can be very
difficult to find related occupations in the DOT for
soneone who has a history of military service. Yes.

MR WOODS: This is really just for future
as we | ook at changes to the Cccupational |nformation
System for Social Security. Keep in nmind that the
DOT is no | onger used by Departnent of
Transportation. Anything that might be used out of
to be considered in what we do

Al so, that the industry codes in the DOT
are actually out of date. The DOT was published in

'91. The relationships would not be at that |evel
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instead the judgnments should be at the Ievel of the
American C assification System Again, all -- part
of the process.

MS. ROTH. Thank you

Now, | would like to go through a few
m nutes and tal k about some of the areas within
Social Security that we have -- we have difficulty
appl ying the Dictionary of Cccupational Titles ternmns.
Now, again, as we have been rem nded, the Dictionary
of COccupational Titles was devel oped for a w de
vari ety of uses, none of which was disability
adj udi cati on.

It so happens that when the governnent
began the disability programw thin Social Security,
that the Dictionary of Cccupational Titles already
existed. It was the -- the well-established and
wel | -recogni zed | eader in terns of classifying
occupations in the national econony. So Socia
Security adopted it at that tinme. But it wasn't
necessarily devel oped for our use. And so sone of
the itenms within it don't work for us. So |'m going

to cone here and tal k about sone of those.
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The first one is GED. M understanding is
that sonme of the early information about Cenera
Educati onal Devel opment and sonme of the other issues
within the DOT were devel oped by a research of
organi zation contracted by Departnent of Labor. And
originally when GED, or Ceneral Educationa
Devel opment was created, it had a zero scale. It had
an acknow edgrment that there are sone jobs that don't
require any reading, any witing.

They don't necessarily -- there could be a
GED scal e where you sinply have a | aborer who picks
up a sack of cenent, for exanple, and carries it
5 feet and puts it sonepl ace el se.

The GED, as it exist today, it has no zero
scale. So there is a presunption that every
occupation requires reading, witing, and reasoning
and mat hematical skills. Wich for us, again, is
probl ematic, because we do have cl ai nants who coul d
be illiterate. And if you were to -- again, we
believe that there are jobs in the national econony
that sonmeone who is illiterate coul d do.

Now, again, the one scale. The |evel one
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scale in CED requires reading of recognizing the
meani ng of 2500 words, and that's two or three
syllable words. And it requires sonebody to be able
to read at the rate of 95 to 120 words a minute. It
requires someone to be able to conpare sinilarities
and differences between words and between series of
nunbers. It requires sonmebody to be able to print
si mpl e senses containing subject, verb and objects,
series of nunbers, names and addresses, and so on

In terms of mathematics, it inplies that
every job in the United States requires a mni num of
being able to multiply and divide by 10's and
hundreds by the nunbers two, three, four and five, to
performbasic arithnmetic operations, and so on

So again, froma policy perspective, we
don't believe that that's truly the mninmumlevel of
requi renent for occupations in the United States.
And even at the upper levels SVP, | don't have al
the details. But | will give you an exanple that |
had to ny own personal experience. | was a claim
adj udi cator in Social Security for many years. In

terms of claimrepresentative working in a field
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of fice taking applications and as a disability
exam ner.

That particul ar occupation as clains
adj udi cator, DOT code 169 267.010. Now, if the GED
rating for this occupation were to be accurate,
woul d have been required, for exanple, on the job to
be able to solve quadratic and exponential equations,
under st and deductive axionatic geonetry, and
understand the essentials of trigononetry. Now, in
fact, | do; but I didn't need it on the job.

So there was no tinme in alnpbst ten years
that | have needed to do any of those things. So --
and | find that fairly consistent within nost of the
GED rati ngs.

So al t hough, SSA's vocational policy
doesn't include use of GED for determning a job's
cognitive demands, SSA has seen | egal challenges to
its decision based on the use of GED ratings by
plaintiff's counsel. For exanple, a clainmnt
chal | enged the agency's final decision that she could
performthe job of surveillance system nonitor

because the job had a CED reasoning | evel of three.
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The plaintiff's nmental residual functiona
capacity limted her capability of carrying out
sinmple instructions, argued that she could only
performjobs with the GED reasoni ng code of one. So
why is this inportant to note? W need to be carefu
about what we include in the new occupational system
Because every elenment that's sel ected may be subject
to scrutiny -- and should be subject to scrutiny --
and to | egal chall enge.

SSA will only want to ensure that only that
information that's necessary to disability
determ nation and disability evaluation is coll ected,
and that whatever is collected can withstand the
| egal chal | enges

Yes, M. Wods.

MR WOODS: | just reinforce your point,
and to me -- and this is editorial -- the GED is an
exanmpl e of really something that's intended as an
alternative to having a high school diplom; and by
getting down and | ooking at detailed parts of the GED
and being used for another purpose sets you up.

The GED is not designed as -- it's
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basi cal | y another neasure of high school equival ency.
So | want to second your point. | think it's very
inmportant to | ook at what something is intended to
do, and howit's used. This rmay be an exanple if you
| ook at SVP and GED wi th whatever we cone up with
that you may want to have a single systemthat
measur es your educational training requirenents, and
not have multiple neasures.

I nmean, they have -- you know, different
levels, but it is a single measure. To ne, this is a
classic case of CED; it was never intended to say you
shoul d have trigononetry or anything else. It was an
equi val ency of a high school degree. That's all it
was i nt ended.

MS. ROTH.  Thank you

Now, one of the other areas that we have
sone difficulties with have to do with ranges of
work. Now, we know that actual job demands probably
ranges rather than at fixed rates. So we have, in
terns of strengths levels -- we have descriptions of
sedentary work, light work, medium work, heavy work

and very heavy work. They're very well defined
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within the Dictionary of Cccupational Titles. In
fact, we find that there is actually sonme overl ap
bet ween the description of sedentary work and |i ght
wor K.

Not wi t hst andi ng that, one of our problens
in adjudicating clains is that when we do the
function by function conparison of the individual's
abilities with the types of work as its described in
the national econony, we don't know, when we're
| ooki ng at any particul ar occupation, whether the
demand for that specific occupation is at the | ower
range of light work, for exanple, requiring nostly
just standing and wal king with no lifting and
carrying; or perhaps it's at the higher |evel of
light work where it involves significant standing and
wal ki ng, plus significant lifting and carrying. W
don't know where it falls within that range

And so we, in fact, have to nake an
assunpti on when we're adjudi cating clains that al
occupations described as light, that they fall at the
top nost point. That, in fact, they involve every

singl e descriptor that's brought to bear for |ight
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work. And in fact, our regulations acknow edge that.

Qur regul ations at 20-CFR, 404. 1567, and
there is -- that's for Title Il clainms, Social
Security clainms. There is another one that's the
sane for Title 16. And it basically says, for
Section B for light work. It says, to be considered
capabl e of performing a full or wi de range of I|ight
wor k, you rmust have the ability to do substantially
all of these activities. So we have to make a basic
presunption. W know that in the actual world that
is not really true. Sone of themmay fall at the
| oner range or niddl e range, but we cannot nake that
conpari son.

Now, the next issue we have, creates sone
problenms for us is howthe ratings are obtained --
now, |'mgoing to be tal king about job analysis.
There were a nunber of ways that these analysis could
be obtained. W neke a basic presunption in making
presentations that there were a certain nunber of
j obs anal yses conpleted for the job. Basically,
after a nunber of individual job anal yses were

performed for a given DOT occupation, the results
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were average. There is no data available to show
whet her the individual job ratings were consistently,
again, at the low, medium or high |evel

Very simlar to the one we tal ked about
before. The first one had to do with the fact that
there are ranges. Again, in nediumwork from25 to
50 in terns of lifting. The other one has to do with
how i ndi vi dual jobs are anal yzed. One other issue
has to do with what we call the inportance of job
demands. Now, in rating physical job demands,
clinmbing, stooping, and so on -- |I'mgoing to go back
to that. This is not showing all that | need to be
able to see.

We're looking at all the physical demands.
The job anal yst rated only those el enents that were
critical to the perfornmance of a job or perforned to
an unusual degree, which in a generalized
occupati onal system nmakes a | ot of sense; because
basically a baseline of functioning for a job
i ncunbent was assunmed. |t was assuned that sonebody
could sit and stand, and so on; could actually do the

functioning of nmoving, and sitting, and standing.
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So if a physical demand or environment al
condition did not nmeet this inportant criteria, it

was rated "end,"” for not present. Wen we're

eval uating disability, there are those cases where
someone can't do sonething even once. So | have seen
claimants who couldn't clinb even one step. That's
to an unusual degree. That's -- that baseline -- so
that baseline of functioning, you can't nake that
assunpti on when you are | ooking at eval uating
disability clains.

So we would in that particular job, for job
demands, we woul d want to know, perhaps -- we may
need to know, perhaps, if the person is required to
clinmb even one step, even though clinbing one step
woul d not be to an unusual degree when | ooking at the
occupations throughout the country.

Do we have any questions about that?

Now, another itemthat we have some issue
with has to do with job demands versus individua
functioning. This has to do with the |inkage between
how we describe work in ternms of the individual, the

person side; and how we describe work on the
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occupational side, the work side. W oftentines use
the sane | anguage to describe the two, but sonetines
that linkage is not very well defined or not well
connected. And it is sonething we need to be very
careful about.

So for exanple, within the Dictionary of
Qccupational Titles, stooping may not be a demand
that is identifying a lot, or it's found to be a
significant issue in a nunber of jobs. Froma policy
st andpoi nt, however, within Social Security, we would
say that soneone who is unable to stoop even one
time -- sonmebody who is conpletely unable to stoop
woul d have difficulty going froma standing position
to a seated position, because npbst peopl e when they
sit down bend forward. So that's a policy call from
our standpoint.

So again, from an occupational standpoint,
the Dictionary of Cccupation does well describe
stooping froma generalized standpoint. W | ook at
it quite differently when we're looking at it from
the person side.

Anot her area where we have sone problens is
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in reaching. Now, we have a lot of clainmnts who
have difficulty with, quite frankly overhead
reachi ng, because a | ot of people have torn rotator
cuffs -- so watch your shoul ders, folk.

Torn rotator cuffs can commonly cause
difficulty reaching overhead. The DOT description
for reaching is reaching in all directions. So
that's only going to be rated, or it's going to be
rated for reaching in all directions. So if sonebody
has to reach forward directly at shoul der height, if
they're going to reach at waist height, if they are
going to reach on the floor, if they're going to
reach overhead. |If they reach in any direction, this
will be rated. Commonly within Social Security we
need to know a specific direction

The difference between not present and
never within the DOT. Not present nmight be if it's
sinply not inportant. It's not present in the
occupation. For us, that's quite different than
sayi ng never. Wen we say that sonebody can never do
sonething, that's fairly strained. |If we say

sonmebody can never clinb, or never stoop, oftentines
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those ratings will lead to an al nost autonatic
al | onance.

So even -- and so sonetinmes people will see
this end rating, and connect that with the end rating
fromnenory and think that they nean the sane thing,
and they don't. So then we have to be careful about
how t hose ratings are shown.

Tom nenti oned one of the rating barriers
where we had sone problens a little bit earlier
bal ancing. W find people -- people with
neur ol ogi cal problems commonly have difficulty
bal anci ng. So nmaki ng the assessnment about whet her
they can work can be very tricky.

Do they need to use a cane? Do they need
to use both hands to bal ance thenselves? Do they put
one hand on a pole? Do they put one hand on the wall
just sinply to walk a straight line? That's what
we' re | ooking at.

The Dictionary of Cccupational Titles
definitionis quite different. It |ooks at slippery
surfaces, uneven surfaces, noving surfaces. It is

not related to some issues that we are | ooking at.
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Again, we need to be cognizant of the fact that we
are using these terns to nmake a linkage in the new
system Again, this was not built for disability
adj udi cation necessarily; but in the new system we
are going to need to nmake sure that the definitions
and what we are actually |ooking at sync up.

DR. WLSON: Are their other physica
demands from your standpoint that -- are you happy
with the sort of taxonony of physical denands
regardl ess of -- in sone cases the
mul ti-dimensionality, and the nental scal ene issues?
Are there things you could add, or things you could
subtract fromthat list?

M5. ROTH: You are asking ny persona
opinion. | think we -- Social Security has a |ong,
adj udi cated history in using the physical demands as
they're shown in the Dictionary of QOccupationa
Titles. Quite frankly, | think we're very cl ose.
think refinements need to take place in sone of the
areas we have discussed; and |'m sure other people
can find some other refinements in terns of

definitions and rating scales. | think in terns of
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the kinds of things we're looking at, we're fairly
cl ose.

There is a few elenents that we need to
|look at a little bit nore closely, sone of the --

i ssues; and again, reaching issues. So there are
some refinements that need to be taken -- need to
take pl ace.

One of ny personal concerns has to do with
the aggregation of occupations in terns of sedentary,
l'ight, nedium heavy and very heavy. | think that
that's a fairly high aggregation. There is actually
five groups of occupations in the United States.

When you tal k about the O*Net being highly
aggregated for thousands, five is pretty aggregated.
| think that there are sone problens there. | would
like to see that broken out. In the physical realm
| think we're fairly close with sonme refinenent.

Any ot her questions before | nobve on?

A few ot her areas where we're having sone
difficulty actually cones back to what the Socia
Security Act requires. Actually, I'mgoing to break

those out a little differently. Let ne do one nore

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

217

in that area, worker environnmental concerns,
environmental conditions. This is one area where we
need sone refinement.

We have individuals who -- these by in
|large are fairly appropriate for our use, and are
very hel pful. W do have those individuals that
cannot be exposed to an environnmental issue even
once. Those people with severe asthma. You expose
themto dust and they are going to end up in the
hospital al nost imediately. People with heart
i mpai rments have difficulty being exposed to, for
exanpl e, vibration, extrene heat, and extrene col d.

So it would be hel pful for those to know --
of us to know if you' re going to have any exposure to
any of those things. And then not just -- when we're
tal ki ng about environnental conditions, we're taking
about both the degree of the condition, and the
duration of the condition. |In the DOT it only rates
the degree -- excuse ne, the duration. So it would
help to know the degree as well.

Now, there are a couple areas where we have

some difficulty, and that has to do with what we cal
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aptitudes and tenperanents. Social Security Act is
very specific -- let ne back up. The Congressiona
history in the Social Security Act nakes it clear
that Congress intended there be a distinction between
disability benefits and unenpl oyment benefits.

In doing that, they included in the Social
Security Act | anguage which directly affects what we
may consider in determining disability. And also,
what we're precluded by | aw from considering. So
Social Security's Act says, an individual shall be
determned to be under a disability only if his
physical or nental inpairnent or inpairnents are of
such severity that he is not only able to do his
previ ous work, but cannot, considering his age,
education, and work experience, engage in any other
ki nd of substantial gainful work, which exist in the
nati onal economy, regardless of whether such work
exist in the immediate area of which he lives or
whet her a specific job vacancy exist for him or
whet her he would be hired if he applied for work.

Now, | amgoing to go on. That |anguage is

further carried out in our regulations, which say --
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and this is in section -- if you need to refer to it,
it"'s in Section 20 CFR 404. 1566, Section C, inability
to obtain work. We will determ ne that you are not
di sabled if your residual functional capacity and
your vocational abilities make it possible for you to
do work, which exist in the national econony, but you
remai n unenpl oyed because of your inability to get
wor k, lack of work in your local area, the hiring
practices of enployers, technol ogical changes in the
i ndustry in which you have worked, cyclical econonic
conditions, no job openings for you. You would not
actually be hired to do work you coul d otherw se do
or you do not wish to do a particular type of work

So when we're | ooking at a person's
disability, we can factor in only the results of the
functional effects of their physical or nental
i mpairments, their age, education, work experience.
You can't consider what they like. W can't consider
what they're good at. And we can't consider factors
that enployers might find are hel pful for job
pl acenment. So for exanple, there are sone ratings

scal es, which will give enployers fairly good
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i nformati on about who is going to be the nost
successful candidate for a particular job. That's
not sonething that we can consider in evaluating an
individual's disability.

So when | cone back to the concept of
aptitudes and tenperanent, aptitudes -- both
aptitudes and tenperanents are basically based on --
aptitudes are based on natural abilities and the
personal preferences of job incunbents, not related
to physical and nental inpairnents; not related to
age, education, work experience. You can't consider
t hose.

Tenperanment. Now, tenperanent when you
read themthey |ook |ike they could be used as a
proxy for the nmental demands of work. And if we had
a different rating scale, perhaps, that m ght be
true; but tenperaments, as they are currently
included in the Dictionary of Cccupational Titles,
are neasured based on personality characteristics and
personal preferences of job incunbents. Again, not
related to issues that we can use. So we need to be

careful not just about what we develop and how it is
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nmeasured to nake sure it stays within the meani ng of
the Social Security Act.

Do you have any questions about that before
I go on?

Now, | will be coming back to a bit of a
denonstration of CccuBrowse in a few nminutes. First,
we are going to go back to our case, our sample case
and we are going to now start wal ki ng through the
sequential evaluation process. And | wll start
answering sonme of the questions that you raised this
nor ni ng.

Now, when we evaluate -- do the vocationa
eval uation -- both John and Tom nenti oned these
earlier today. What we do at this point intine -- |
am going to nake the basic assunption at this point
and tine that the RFC has been conpl eted, and that
I'"'mlooking to apply it to the vocational aspects of
the claim So |I'mnot going to be going back and
questioning the RFC, but there were sone issues
raised in the RFC that | may bring up, because it
af fects the vocational application.

So for exanple, Tomtal ked about the sit,
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stand option. Well, if you have that in the case, it
makes a difference. There were sonme analysis that he
did of the mental residual functional capacity. His

anal ysis would affect ny analysis. So | may go back

and circle back on those issues.

When | start looking at the claim the
vocati onal aspects, I'mgoing to |look at all of the
information that we received fromthe claimant. Now,
first of all, one of the docunents that we went over
earlier today was, if | can find it, the 3368. The
3368 is the disability report for an adult.

It is the basic informati on we use the
first conpleted statenent that we receive fromthe
claimant having to do with their medical condition
ki nd of problenms that they're having, the nmedica
sources that they see, and so on.

Particul ar document |'m | ooking for, there
is one that's a field office observation. It's a
disability report by the field office. Let me see.
G ve nme just a nonent, please.

We had to make sonme adjustnents, because

the el ectronic denonstration that we had provided for
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you, we had sone systens problenms this norning

This is the first information that we
received. It's sonething filled out by the field
office. John did go over it with you, but this is an
actual physical copy that you would see in your paper
case as wel | .

Basically, it goes through and gives us
i nformati on about the gender, and birth date, and so
on. Now, | amgoing to look at this, find out about
wor k history; because, in fact, it could contain sone
wor k i nfornation.

In this particular case, it's not
expl ai ning the work information, because the answer

was "no." If there had been work around the tine of
onset, the field office woul d have recorded that on
this particular form | amgoing to point -- since
have it up, | amgoing to point sonething out to you
because it is going to cone back into ny discussion
when we apply the mental residual functional capacity
exam nation -- thanks -- assessnent -- and that is

the field office observation

Now, a field office disability interview
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normal |y takes between an hour and a hour and a hal f.
This particular one was conducted by phone, which is
represented here, teleclainmant, claimnt. During
that tinme, during that hour to an hour and a half on
the phone with the claimant, the clains
representative noted no difficulty with reading,
heari ng, reading, understandi ng, coherency,
concentrating, talking, or answering. And further
she said, the claimant was very personabl e and

pl easant, nothing to note from our phone
conversation. So that may cone back to play |ater
on. The next itemI|'mgoing to be looking at --
excuse me.

DR SCHRETLEN. How would a cl ai ns exani ner
eval uate readi ng over the tel ephone? Wuld you just
ask the person? Because they say "observation."

M5. ROTH. Over the phone they may -- that
woul d be very difficult; but over the phone there nmay
come a tine when sonebody has to read sonething to
them For exanple, when soneone sets up --
teleclains are normally handl ed after a claimant has

set up an appointnent. So the clainmant calls our 800
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nunber, sets up an appointnment for a particular tinme
and date. Then the clainms representative calls them
back at that tine and date.

When that appointnment is set up, our
tel eservice centers send out what's called an adult
disability starter kit. That starter kit provides
the claimant a list of information that is going to
be needed during the interview, as well as sonething
to get started in terns of recordi ng what doctors she
is seeing, what the dates of the visits were, and the
doctor's address and so on. |It's basically a head
start for that interview.

So during the teleclaim it nmay conme to
past -- the clainms rep says, you know, do you have
any questions about the information we sent you? O
what did you think about this, or that kind of thing?

So there may cone a tine when the clainmnt says, |

couldn't read it. | had to have soneone read it to
me; or you know, | didn't fill that out. The
claimant says, | didn't fill it out. The clains rep

m ght say, why didn't you feel it out? And it mght

|l ead to a discussion.
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Now, on the disability report form as John
poi nted out earlier today, we did have a description
of the work, two jobs were listed. Only one job was
described. | don't have enough information to

conmpl ete ny vocational analysis. So the other forns

I"mgoing to be |looking at, I'mgoing to be | ooking
to see -- there is what we call a work history
report. It's called SSA 3369; and as John nenti oned,

it provides an opportunity for the clainmant to
conpl etely describe the work. Ckay.

kay. So this is the work history report.
We're going to be looking at that. And the |ast
thing I would be | ooking for -- actually, it would be
my responsibility as the adjudicator to | ook through
all of the medical evidence in the file to find out
any reference to work.

It can happen that the clai mant doesn't
report, for exanple, work that she did -- she nmay
have forgotten work that she did five years ago, or
provided nore detail to a doctor. It would be ny
responsibility to go through the nedical evidence to

find any reference to work history.
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I will tell you instead of going through
each piece of nedical evidence, | did review all of
the medical evidence in file. The only reference to
her work history that | found was on a consultative
exam nation fromWII| Smith, Ph.D.; and there was
some history about work. There were no
di screpancies. So I'mnot going to further refer to
t hat now.

I did review, also, a conparison between
the work information provided on the adult disability
report where one job was described and the way the
wor k was described on this work history report, the
SSA 3369; and again, she did use exactly the same
words for all of the tasks, but the tasks were
consi stent between the two occupations.

So because of those analysis | have already
done, I'mnot going to refer to those other
docunents. | amjust going to be working now from
this work history report.

In your file you will find that -- if you
|l ook at -- if you open that up. On the left-hand

side, there should be sonmething that says "disability
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report, work history 3369." That's going to be the
docunent we're going to work from

And the other two docunents we're going to
be working fromthe conpari son we're going to be
maki ng between this and the other ones is the
resi dual functional capacity assessnent, and the
ment al residual functional capacity assessment.
Those are both on the right-hand side of the folders
with the tabs, nmental RFC, and right under the red
tab, which says "medi cal records" -- excuse ne -- a
tab which says physical RFC. So those are the
docunents we will be using. Jim

MR WOODS: | may be junping the gun here,
but | assune you are going to show us how we get
information fromthe DOT to help us in this
conparison. At any point do we get nore infornmation
fromthe client or the claimnt --

M5. ROTH. We can

MR WOCDS: -- in ternms of the work
hi story?

M5. ROTH. W can. That's part of what --

there were sone questions asked about this norning,
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and that's one of the things | amgoing to go through
as well. What kind of information is available; and
when do we go to that extent, and why we would go
there. Ckay.

So the first thing I'"'mgoing to talk
about -- again, I'mgoing to go into alittle bit
nore detail than what we did last time. That is
descri bi ng what past relevant work is, because that's
going to play into the anount of vocational analysis
| do.

Because the first thing I have to determ ne
is, does she have past rel evant work? She can have a
long work history, and if it's not relevant it
doesn't apply, and I sinmply go on. | amnot even
goi ng to eval uate any further

So sonebody could work a few hours a week
and it wouldn't be relevant to the determi nation,
because it's not substantial gainful activity. So,
agai n, past relevant work is work that the cl ai mant
has done within the past 15 years, work that was
substantial gainful activity, and it had to have

| asted | ong enough for himor her to |learn howto do
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Now, we count the 15 years fromthe date of
the adjudication. This is not in your package. | am
just going to be talking through this with you. The
15 years we count it fromthe date of adjudication
so you mght think of it as a rolling date. The date
of adjudication of a DDS is quite different than a
date of adjudication when the clainmant gets to the
hearing. So there may be sone work that the DDS
considered that the judge will not consider

It needs to be substantial gainfu
activity. So to be substantial -- substantial work
activity would involve doing significant physical or
mental activities; it needs to be gainful. Now, for
sonmebody who is an enpl oyer -- or excuse nme, an
enpl oyee, this year substantial gainful activity is
considered to be $980 a month. Now, that's for
sonebody who is an enpl oyee

For someone who is self-enployed there is a
different standard. Because sel f-enpl oyed
individuals are in a position to control the work --

the dollar amount of the earnings reported for them
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So we use a different standard. You can think in
terns of the $980 a nonth. Bear that in mind,
because sonebody can be working 35 hours a week at
Federal M ni mum Wage and be earning |less -- or just
barely above the substantial gainful activity |evel
So sonmebody working 30 hours a week is not earning
above the substantial gainful activity |evel

Al so keep in mnd when we're | ooking at
SGA, substantial gainful activity, we don't consider
activities such as househol d task, hobbies, therapy,
school attendance, club activities. W're
considering work activities.

Now, in terms of lasting |long enough to
learn howto do it, that is something -- quite
frankly, we refer to the DOT to figure that out, and
we ook at the SVP level. Now, that is not -- is not
a fast -- a hard and fast rule. W do have to | ook
at the specifics of the case.

So for exanple -- 1'mgoing to back up a
little bit. Lasted |ong enough for himor her to
|learn howto do it. A job nust have lasted |ong

enough for the person to learn the techniques,
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acquire the necessary information, and devel op the
facilities needed for average performance of the job.
The length of time that this takes depends on the
nature and conplexity of the work.

For exanpl e, unskilled work by definition
can be learned in 30 days or less. So if a person
has perforned an unskilled job in 30 days or nore,
we're going to generally find they know how to do
that job.

In sem -skilled and skilled jobs they
require adjudi cated judgnent. Because we are | ooking
at time on the job, but we could also | ook at rel ated
wor k experience, for exanple.

Now, for all work that meets the definition
of past relevant work, we are going to, then
consi der whether or not the claimnt retains the RFC
to actually do that work. |If he or she does retain
the RFC, the residual functional capacity to do their
past work, we're going to deny the claim Do we have
any questions before we go on? Ckay.

In this particular -- I'msorry, Tom

MR. HARDY: |'m assumi ng you may need to
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get into this. |In looking at the files we don't
al ways see a DOT printed up and put in the file,
because | know that doesn't happen in all the cases.
At what point do you go to the DOT to get the
exertional demands or whatever? \Were does that
appear in here? Are you coming up to that in a few
m nut es?

M5. ROTH. 1'mgoing to get to that right
now.

MR HARDY: Ckay. Thank you

MS. ROTH. Good lead in. Thank you

So in this particular case | amgoing to be
| ooki ng at SSA 3369 -- the SSA 3369 work history
report that | referred to before. And on the 3369 --
on pages two and three she has descri bed past work.

The first job is nedical records clerk
She earned $9 an hour. She worked ei ght hours per
day, five days a week. | know, because | have
already figured this out in terms of mni numwage and
so on; | know that that is nore than $980 a nobnth, so
| know that that's SGA. Now, keep in mnd the SGA

| evel goes up every year. This year it is $980. In

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

234

the past it was slightly less or significantly |ess
dependi ng on how far back you go. So this was SGA

I"mgoing to | ook now at the next job,
whi ch was nedical records tech. Again, she earned
$15 per hour, eight hours a day, five days a week.
Again, that's also SGA

The question that Tom asked just a nonent
ago -- and | need to get to it -- did the work | ast
| ong enough to do it? The other thing is both of
these jobs were within the past 15 years.

Let's go to the first page of the SSA 3369.
In the middle it is going to show you the dates that
she worked, and all of that work was within the past
15 years

Now, you will notice that nedical records
clerk started in 1984. So it actually lasted 14
years. It started before that 15 year period began
I f necessary, | can consider that entire -- since it
ended within the 15 year period, | can consider that
job if -- 1 can consider that entire period if she
needed that -- all of that time to |learn how to do

that job, because it ended within that 15 year
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peri od.

Now, the last question is did she work |ong
enough to learn how to do these occupations? Now,
the claimant -- when we | ooked at the job
description, when we | ooked at the 3368, she did not
report any perfornmance issues. Wen we asked her why
she stopped working, she didn't say anything about
that she couldn't do the job; that she couldn't keep
up with it. There was no indication about there were
performance i ssues. There was no information in the
medi cal record to indicate any kind of perfornmance
i ssues that would contraindicate that this
performance, for exanple, of the nedical records
technician from 1998 to 2005. Nothing to indicate
that it was other than fully satisfactory. That's
the first thing

Now, the next thing in order to figure out
whet her that seven year period of tinme was |ong
enough to learn howto do it, we're going to have to
| ook at the DOT. So |I'mgoing to go into OccuBrowse
and find these occupations. A couple different ways

of doing it. | amjust going to pick one. |'mgoing
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to go into industry.

Thi s happens to be in the nedica
service -- medical records. So | amgoing to scrol
down to nedical services industry. And this brings
me up a list of 208 occupations. Her first
occupation was listed as clerical. And so -- and she
mentioned that she did a |ot of standing and wal ki ng.
So I'mgoing to assune that's it's a light
occupation, and I'mbasically going to sort the |ist
by clicking on the top of the columm. And |I'm going
to go past all the sedentary work. This is just one
technique I'mgoing to have to find it.

I"mjust going to start scrolling down. |

got lucky. Here | have, nedical record clerk.

don't know -- this is just a guess; | don't know if
this is her occupation. | want to find out if it
m ght be. | have this particular occupation. [|'m

going to go back to her disability report form and
find out what tasks she did.

Now, on tasks for nedical records clerk
she said "see remarks." So |I'mgoing to have to go

to the last page, which is page eight. And in
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this -- this is how she describes her work; | worked
in a medical records departnment. | set up the
medi cal records files for new patients. | made sure

that all the records fromall of the departnments were
included. | made sure that the records were put in

the right files and that the files matched the

patients. | made sure that the records were in the
right order. | filed the folder according to the
hospital protocol. | processed requests for nedica

records by maeking sure that the patient gave
perm ssion. | nade copies of the records and nuil ed
t hem

If the patient came back to the hospital
the file would be needed again, so Il'd find it and
send it to the departnment that needed it. If the
patient died, |'d record that in the file and nove
the file to the closed section. A lot of the work of
keepi ng the medical records was done on the conputer,
but we had a paper file on all of the patients with
all of the records init.

Now, one of the questions we had this

norning is, is this a typical case? And | am going
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to tell you no. Finding the claimant's type of work
is not this easy. It seldom happens that they hand
it to us quite this easily.

Quite honestly, ny experience as an
adj udi cator was that when | got to the vocationa
aspect of the claim | alnost always had to call the
clai mant and get nore information, because seldomdid
| have enough information to do this. For the sake
of this particular discussion, though, we wanted to
be able to nake sure it was clear

One of the things that | always thought
woul d be hel pful would be to have a list of tasks --
a wide variety of tasks even, and have an opportunity
to have in an interview setting -- to have an
opportunity for the claimant's representative to go
through the list of tasks with the claimant and say,
did you do this? Either endorse it or not endorse
it. Endorse or not endorse. |If we had that as an
interviewning tool, it would be quite hel pful to us.

So now | have job description, and |'m
going to cone back to the Dictionary of Occupationa

Titles to see whether or not this description matches
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what she has told us. Again, it could be in very
different ternms, but I'mlooking for, generally
speaki ng, the same tasks, no additional tasks, and
pretty nuch all of the tasks to be included. It
doesn't have to be a perfect match. Quite often it
is not, but I'"'mlooking for it to be close.

This nmedical record clerk -- oh, I'msorry,
M. Fraser.

DR FRASER. Just a quick point. That's
one of the nmost ideal descriptions of work activity |
have ever seen. You don't get anything |like that.
You nmight get the title and one sentence, but that's
amazi ng.

M5. ROTH: Right. W didn't want you to
have to hear about all of our interviews, because
those interviews can be quite tine consuning.

M. WIson.

DR WLSON: You said it would be nice to
have a list of tasks. And | was just curious, do you
mean |ight tasks, sedentary tasks, or all possible
wor k tasks?

M5. ROTH. Again, | worked in a field
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office interviewing claimants for quite a few years

| guess the way | would envision it -- this is off
the top of ny head -- again, often tines we find that
the industry -- | recognize the industry codes in the

DOT are out dated. But we often find that it is the
industry that tells us what the task are, and hel ps
us to narrow down the past rel evant work

That's actually why | cane in this
direction. W could have gone in a different
direction just by checking key words. W often find
that the industry is quite helpful to us. So no,
can't imagi ne that we woul d have sedentary task or
light task. You night have tasks that are associated
with an industry, for exanple.

I nean, there is quite a difference in the
medi cal services industry. Quite different, sonebody
who is perform ng services, giving treatnment to a
patient, or conducting sone kind of nedical test
ver sus somebody who is doing sonme kind of clerica
function within the nedical services industry.

So, perhaps, it's sonething we can talk

about afterwards.
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DR BARRCS- BAILEY: Shirleen, we're at
3:15. Maybe we could just wap this up at this
point. How much further do you have?

M5. ROTH. It's going to take maybe five
m nutes to get through this part.

So in this particular occupation, conpiles,
verifies type, files nedical records. That's the
function. That's the purpose of the job. The tasks
are preparing folders, maintaining records, review ng
records for conpl eteness, sending nedical records to
the requested departnent, conpiling statistical data
such as admi ssions; she did nmention death; and
operating a conputer to enter the information.

I amgoing to find that there is a
consi stency between the way she described this
occupation, and the way that it was described here in
Dictionary of CQccupational Titles.

The requirements for this occupation --
this is a specific vocational preparation |evel four
It requires three to six nonths to | earn how to do
that occupation. |In fact, she perforned it for 14

years. So we would note fromthat, that she had
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performed this occupation I ong enough to | earn how to
doit.

Now, her second occupation had to do with a
medi cal records technician. Now, that clearly | ooks
like a promotion. It was a higher level. Sheis
doing coding. | amgoing to actually go to the
disability report and tal k about that one very
briefly. Mst of you received this file ahead of
time. So | amgoing to go quickly over it

I worked with patient records so that the
hospital could file appropriate reports with state,
| ocal, and federal governnent. | made sure the
records were conplete and coded patient nedica
condition using ICD codes. | coded treatnents using
procedure codes. | recorded denographic infornmation,
insurance information, eligibility for nmedica
assi stance, hospital usage data; and | entered the
informati on into hospital databases. |If there was a
problemw th the statistical analysis done by the
conputer, | take that to ny -- the attention of ny
departnent administrator.

I"mlooking for that in the DOT. One of
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the ways, again, nedical |aboratory technician. She
wasn't in the lab; so we are going to keep coning
down. | amjust basically scrolling through and
taking a | ook.

And wasn't that nice of her, she gave ne
the right job title. Again, nedical record
technician. |'mgoing to be | ooking and sayi ng,
conpi ling and nai ntai ning nmedi cal records,
conpl et eness, did sonme abstractions, and codi ng of
clinical data and so on. Statistical reports,
insurance. |'mseeing nany of the sane words. Use
of hospital beds, hospital usage, and operates
computer to process it.

So again, conparing the tasks in what she

said to this, I"'mgoing to find that this is the same
occupation. It's not as sinple as that in the rea
world. | tell you that straight up

In this particular case, the specific
vocational profile is level six. It takes one to two
years. And in fact, when we | ook at the report she
did this for, |I believe, seven years. From 1998 to

2005, seven years. So she did, in fact, performthis
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| ong enough to do it. W would find both of these
occupations to be past relevant work.

So all of that analysis was sinply to
determine is this past relevant work that we then
need to go on with. And the analysis of whether she
can do that work at step four, the vocationa
assessnent, we will take that up after the break
Thank you.

DR BARRGCS- BAI LEY: Thank you. Take a 15
m nutes break. Thank you

(Wher eupon, a recess was taken.)

M5. ROTH: 1'mgoing to skip to the Ofice
of Disability Adjudication and Review to coment on
the case as well. So we're going to skip over the
eval uati on of past relevant work. W're going to
skip over the evaluation of the persons's ability to
do other work, other than transferability of skills.
So | am ski pping forward for those of you who are
famliar with this process. Basically -- and we w |
discuss it nore at a later time what | amtalking
about .

We have nedical vocational guidelines, and
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t hose guidelines help us either through directing a
decision or giving us a franework to make a deci sion
based on age, education, and work experience and the
RFC |l evel of the individual. They basically --
they're tables that tell us what to do

Now, in this particular case for the sanple
case, it comes down to a choice between Vocationa
Rul e 201.14 and 201.15. And basically what that
means is the decision is going to be based on
transferability of skills. |If the clainmant has
skills that transfer to other occupations, then her
claimwll be denied. |If she does not have skills
that transfer to other occupations, her skill -- her
claimw |l be all owed.

Now, again, | nmentioned that there are
no -- at this point and tinme there are no
transferability of skills analysis. Software
applications they are conpletely policy conpliant.
We are | ooking within Social Security devel opi ng
sonet hing for our own particular use, but that's not
ready yet. So right now, it's a nmanual search.

Transferability of skills -- now we did
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send you some background naterials ahead of tine,
which had to do with the Code of Federal Regul ati ons.
And the citation for that, the transferability of
skills is in 20 CFR, Code of Federal Regul ations,
404.1568; and the title of that section is skil
requirenents. And Section D tal ks about skills that
can be used in other work transferability. |'musing
this particular citation, because it's the shortest
statenent of what we do.

What we nean by transferable skills, we
consider you to have skills that can be used in other
jobs when the skill or sem-skilled work activities
you did in past work can be used to neet the
requirenents of skill or sem-skilled work activities
of other jobs or kinds of work. This depends |argely
on the simlarity of occupational and significant
work activities anong different jobs.

How we determi ne the skills can be
transferred to other jobs. Transferability is nost
probabl e and neani ngful anong jobs in which the sane
or |l essor degree of skill is required, the sane or

simlar tools and nmachi nes are used, and sane or
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simlar raw materials, product, processes, or
services are invol ved

Again, that sounds a lot |ike what we said
before about this thing called MPSMS. Now, there are
degrees of similarity -- excuse nme, degrees of
transferability. Degrees of transferability of
skills ranging fromvery close sinmlarities to renote
and incidental sinmlarity anong jobs, a conplete
simlarity of all three factors is not necessary for
transferability.

However, when skills are so specialized and
have been acquired in such an isol ated vocationa
setting, like many jobs in mning, agricultural, and
fishing, they are not readily usable in other
i ndustries, jobs and work settings, and we consi der
that they are not transferable.

Then we have special transferability of
skills requirenents or special rules for those people
who are age 55 or ol der who have a sedentary residua
functional capacity; and special rules for people who
are 60 or older with a light residual functiona

capacity. So that's sonme background on our
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transferability of skills rules.

Now, a few programmatic rules. Skills are
defined in terns of -- excuse ne, skills are defined
if terms of work activities. They are acquired doing
rel evant work. They cannot be acquired in hobbies.
They' re acquired in engagi ng and denonstrating
proficiency in work activities and not based upon

education. Skills cannot be acquired doing unskilled

wor K.

Now, you may have heard the phrase "those
who can't do, teach." W would di sagree, because
teaching is a skill. Wile an individual my have a

genui ne aptitude or talent for an activity, this is
not a skill. It is engaging in work activity,
proficiency in work activity is a skill. The ability
to manage and supervise are also skilled. So we
woul d not find that somebody with no nanageri al
experience could do that kind of occupation

Now, what do we consi der when determ ning
if transferability of skills applies?
Transferability of skills is only found at the sanme

or lower SVP level. Skills cannot be transferred to
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unskilled work for SVP one and two. Again, for
skills to be transferable, all of the factors do not
have to be identical. There are degrees of
transferability ranging fromcl ose approxi mati on of
work to only renote and incidental simlarities. The
factors that determine how closely the sinmilarities
must be are the claimant's age and the RFC. The

ol der the claimant, the nore restrictive the RFC, the
cl oser those occupations of the transferability of
skills need to be.

People with highly skilled work
backgrounds, generally speaking, are going to have
more -- greater potential to transfer their skills to
other work. Those skills that are required in areas
where there is universal applicability tend to have a
greater opportunity for transferability of skills.

So, for exanple, people with clerical work
background, we find clerical jobs in a wide variety
of industries. So then since there is a wde
application, or universal application of that type of
job, we would find a high |ikelihood of

transferability of skills. Again, wth special
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consi deration for people who -- based on their age.

And |l astly, we need to |look at a
significant nunber of jobs. |In order to find
transferability of skills, we not only have to find
there are jobs to which this person's acquired skills
could apply, but we also need to find that those jobs
exi st in significant nunbers in the national econony.

Now, in this particular claim the clainmant
is 51 years old, alnbost 52. She is restricted to a
sedentary RFC. We call it a sedentary RFC, because
even though she can Iift and carry -- she can lift up
to 20 pounds, she is limted to pretty nmuch sitting
during the day. So we are going to call that a
sedentary RFC.

In her particular case, age is not a
significant barrier to transferability of skills,
because she is not yet 55; but define transferability
of skills, there should be greater than a nere
incidental simlarity between occupations.

She has past relevant work at the SVP six
level. So we're going to be I ooking for occupations

between | evel three and level six. Her past work is
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medi cal records clerk, has fairly universa
application. Her work as a nedical record technician
where she was coding | CD codes and procedure codes is
much nore specialized and a very limited field. So
that's less likely to transfer.

Again, skills can only transfer to
sedentary occupations that do not require sustained
concentration or prolonged interactions with others.
She can interact with the public on a superficial or
rote |evel

Now, we have not, again, gone over the
MRFC, but | nmentioned to you earlier today that | was
going to bring this back up. Again, we need to take
that RFC as witten and think in ternms of what she
can do, and what problens she has. It said that she
could deal with the RFC as it was witten and send it
to you. It said that she could deal with the genera
public on a rote superficial level, as long as it
didn't involve prolonged interaction; and that she
could deal with her co-workers once she got to know
them again, as long as it did not involve prol onged

interaction.
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Sust ai ned concentration. She could
concentrate for one to two hours at a tine. During a
typical work day we work for two hours, and then we
have a break. W work for two hours, and then we
have a break. And so she could acconplish that in a
normal work day.

One of the other issues having to do with
concentrati on was that she couldn't -- she could
concentrate on a series of short task, perhaps, but
not necessarily one long task that was going to take
a long period of tine. So those are the elenments |
am going to be I ooking for in the occupations to
whi ch she could transfer her job.

Again, now | am goi ng back to page ei ght of
her work history report. She gives us a description
of her work. [I'mjust going to go through and
descri be some task -- some work activities. Again,
we describe skills in terns of work activities. So
usi ng these descriptions, | just came up with sone
key words.

She can set up and prepare files. She can

file the folders. She can process requests for
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records. She can nake copies of records. She has
mai | ed copies -- nmailed the copies of records,
retrieved files, sent the files to the requester
recorded information in file, recorded denographic
i nformation, insurance information, eligibility for
assi stance, hospital usage.

She has nmoved files to the correct
| ocation. She has nade sure that the files are
conpl ete and accurate. She has recorded infornmation
usi ng the conputer. She has entered information into
dat abases. She made sure records were conplete. She
coded patient nedical conditions. She coded patient
treatnment. She reviewed conputerized statistical
anal ysis. She brought problens to the attention of
her administrator. She maintained files.

Those were sone of the work activities,
sone of the skills that she acquired during her past
work. What we're going to do is now | ook for those
kind of skills, those tasks within other occupations
that are at the sedentary level to see whether or not
there are any occupations to which she could transfer

t hose skills.
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Now, we don't have any information in the
Dictionary of Occupational Titles regarding the
ment al demands of work. So all that | tal ked about
in terms of sustained concentration, prolonged
interaction with others. The difference between
dealing with the general public versus dealing with
co-workers, I'mgoing to have to get at that fromthe
tasks that are described fromthe other occupations,
because | have no other data to use.

Now, generally speaking, a transferability
of skills analysis is done using a series of
searches. So for exanple, what | would do -- |I'm
just going to do one of these. But what | would do
or what | could do is to go through this list and
| ook for other occupations that have the sane code as
hers. So there is any nunber of ways | can pull up a
list. The nore conplete the list, the nore accurate
the transferability of skills analysis is going to
be.

The first part of the transferability of
skills analysis is sinply to get a list of potentia

occupations to which she could transfer her skills.
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Once | have that list, it's a matter, then, of going
through and anal yzi ng specific occupations to see
whet her or not, first of all, there is a
correspondence in ternms of the work activities and
tasks; and then second of all, to nmake sure that it's
wi thin her residual functional capacity.

So the way |'mgoing to do this as quickly

as possible is to go to the worker trade search.
Now, | have already told you -- this is sinply one
way of doing this search. Again, to do a conplete
search | have to search nultiple sources, not just
this one.

When we went over the physical RFC, there
wer e physi cal demands, but there were no
environmental conditions. Level three is nmy m nimum
Level six is ny maximum M strength level is at
sedentary. That's the maxi num | can use.

Her physical demands, she was limted to
occasionally climbing. | think she could frequently
bal ance. Cccasionally stoop. GCccasionally kneel
Cccasionally crouch, and crawl. And there were no

ot her physical limtations. |In this particular case,
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her work field for both occupations is the same, and

the work field is 231, which is verbal recording and

record keepi ng.

MPSMS for the medical records technician is

929, and for the

which is clerica

medi cal records clerk, it's 891,

services. Then | amsinply going

to do a search, and it came up with 57 different

occupations. Now, again, these are possibilities;

they aren't necessarily accurate. | nean, it's

not -- to actual

y deternmine if it's possible to do

those, | would need to go through an anal ysis

process.

Now, |

m goi ng to go through several that |

found through that analysis process; and when | have

nmy finished conpl

eted, | will hand this off to the

next presenter so they will have this in witten

form

The first one would be order clerk, DOT

code and so on.

four. It's sem -

processes orders

received by mail,

This particular occupation is at SVP
skilled, and it's sedentary. She
frommaterial or nerchandise

t el ephone, or personally from
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comput er or conpany enpl oyee. Again, we have this --
in this particular case the comon skills would be
bot h occupations invol ve processing orders received
frominternal or external sources, records or files
copi es of orders according to conpany protocol, enter
past work sheet, record a wide variety of information
inthe file or a conputer database. And she al so
maintains files by filing records, and file in the

f ol ders.

Agai n, both occupations involve entering
data into the file or into the conputer. So we would
find a simlarity here as nore than sinply an
incidental simlarity. | amgoing to go to find out
whet her or not this occupation exist in significant
nunbers in the national econony or in her |ocal area.
She lives in Oegon.

So in this particular case for this
occupation nationally, there is 264,520 occupations.
In Oregon there is 3,190. Now, | do want you to keep
inmndthis is based on what we call CES statistics,
Cccupational Enploynment Statistics. This is based on

SOC codes; our Standard Cccupational Cassification
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codes, and within this one SOC code, there are 11
ot her occupations. That all of those she shares --
all of those occupations are included in these
particul ar nunerical statistics.

There is no -- there is no nationa
information at a greater |evel of specificity than
that. Lets' go back to our list, and | find another
one. Let's look at insurance clerk. Just for ny own
use, I'mgoing to put those in nunerical order
QccuBrowse allows you to sort this as you want, which
makes it nuch faster

Now, again this is insurance clerk in the
clerical and kindred industries. The commonalities
here is that she conpiles records in her past work.
She also conpiled records in a variety of data using
such information as denographic information
i nsurance information, eligibility for assistance,
and hospital usage. This job requires filing
records, which she did, and this job requires
conpiling statistical data for reports; and again,
she did that in her past work. It is nore than an

incidental simlarity.
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In this occupation nationally there is nore
than 3 million job incunmbents. In Oegon, there is
39, 000 pl us.

Now, again, for this particular SOC code
there are 73 rel ated occupations that share this
data -- that share those numbers

Now, for another insurance clerk -- again,
this is the insurance clerk in the kindred --
clerical and kindred. W could go to another one,
which is not on this list. | will cone back there
anot her way.

One other woul d be data exam nation clerk
Again, clerical and kindred. The comonalities
bet ween these occupati ons, review ng docunents to
ensure conpl eteness and appropriateness prior to data
entry. |In her past work she ensured that records
were conplete, and that records were filed in the
correct folder. She also entered the data into
comput er databases. Both occupations require
notifying the supervisor when errors and shortage of
output are detected. And then conparing the

corrected -- yes, M. Wods.
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MR, WOODS: Just a quick question. | know
you said go over the process for the sake of tine.
Just out of curiosity, the nedical records clerk and
the records technician, what ruled that out? Was it
the sedentary or |ight?

M5. ROTH. Yes. Yes. \Wen we're |ooking

at past work -- again, we will come back to that
later -- it is a function by function anal ysis.
Normal |y, we're going to go -- to |look at the

| east -- at the nmost restrictive itemfirst, because

that's the nost likely to rule out.

MR. WOODS: This exanple -- again, come
back to the data issue, what to | ook for does raise a
question as to whether there is a relative difference
between light and sedentary.

M. ROTH. Exactly. Because we do find in
terms of classification of |light and sedentary
applications, there is some overlap

DR FRASER  Those are still -- the best
nunber we have is for that code?

MS. ROTH. The best nunmber we have for

enpl oynent statistics nationally or locally -- |
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mean, as far as | amaware -- are the CES statistics.
There are al so census nunbers avail abl e nationally,
and they're not in this particular --

MR WOODS: Census nunbers are actually
aggregates of the national --

M5. ROTH. So for the data exami nation
clerk, the last itemwould be conparing corrected
i nput and output data with source docunents,
wor ksheets, and so on. Enter past worksheets in
dat abases; and again, responsible for accuracy of
wor k.

So there is nore than an incidenta
simlarity between this clerk occupation and her | ast
job. This is SVP level three at the sedentary | evel
And the enmploynent, again this is 3 mllion. That
nunber may |l ook famliar to you, because it's the
same SOC grouping as the other occupation, insurance
clerk.

Now, this norning you had a variety of
questions having to do with a devel oprment of
vocational evidence, including what kind of earnings

information is available within the Social Security
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Administration. | want to answer that quickly,
because | can answer that in |l ess than two m nutes.

Soci al Security receives -- when an
enpl oyer sends the W2 formto the IRS, they al so
send a copy to Social Security. So we have W2 form
i nformati on of every enployee in the United States.
That comes out on what we call summary earni ngs
record. It also feeds into what we call the detailed
ear ni ngs query, which shows the nane of enpl oyer and
an annual earnings anount only. Someone asked about
whet her that was reported at the level of industry
only or agricultural work, mlitary and governnent
work. And that's not anything necessarily to do with
the industry per se. It has to do with Socia
Security coverage issues

Oten tines, again, the W2 form
i nformati on comes to us, so the enployer nanme is
going to be that which is shown on the W2 form So
for exanple, for Social Security our enployer is
shown as the Departnent of Interior because they
conplete our W2 forns. That doesn't nean | work for

the Departnment of Interior. It just neans that's
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what on the W2 form

So there has to be some kind of anal ysis.
It is not a one for one correlation. There has to be
sone work done with the claimant to make sure that
that's accurate. It is a lead for earnings
i nformation.

Lastly, we do have access to sonething
called a new hire report. That cones fromstate
unenpl oynent i nsurance records. Those are reported
on a quarterly basis. The states are required to
report information for federal unenpl oynent
i nsurance, and those are, in fact, nore recent
commonly than the W2 forminformation; and it cones
out on a quarterly basis. So that's also available
to us. Those are those reports.

Now, there were a nunber of questions this
norning that | can take up when we take this up
later. Thank you very nuch.

DR. BARROS- BAI LEY: Thank you, Shirleen
for all our information and for the nodification. W
wi || be having Shirleen present tonorrow norning.

We're going to start a little earlier to be able to
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cover sonme of that at 8:15 instead of 8:30. So thank
you.

OCkay. At this point we're going into part
six of the case denpb, and it begins with the
perspective section. | would like to present our two
presenters, Judge Cam Cetter, Admi nistrative Law
Judge with the Hearing Ofice in Macon, Georgia; and
Judge Robert CGol dberg at the O fice of Appellate
Qperations, Ofice of disability Adjudication and
Review with the Social Security Adm nistration. So
wel cone, Judge Cetter and Judge Gol dberg.

JUDGE OETTER  Thank you all for the

invitation. What we will do in the next hour is

divide the tinme evenly. | will save plenty for
remarks and questions. | amsure he will do the
sane.

What we have done is put together a snal
handout. Does everyone have that? | will come to
that in just a noment. |It's entitled "adjudicator
comments; conplete only the applicable sections.”
Those are pretty good instructions for all of us.

M5. SHOR: It's right in front of tab two,
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just three pages in.

JUDGE OETTER  So Bob and | have been here
today. W have listened along, and | know that many
pi eces of information you have heard al ready. Wat |
will try to do is present a high level of quick view,
concentrated view from ODAR s perspective. After
all, if the case has been in the systemfor a certain
amount of time, and so much informati on has been
gathered, why isn't it conplete? Wy isn't a
deci si on done and a cl ai mant has gone away hone
either satisfied or not with the result?

Well, of course, it is the appellate
process, while we don't technically appeal a decision
that was made at the initial reconsideration |evel
what we conduct in ODAR is a de novo proceeding, it's
a case of first expression. It is as if the case
starts over; and quite literally, it does.

I will give you a couple of exanples why
that's the case. You mght think we will know, for
exanple, what a claimant's age is when a case reaches
ODAR, has been in the systemfor quite a while; but

under the regul ations, the age as a vocationa
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factor, is actually a fungible. The adjudicator can
adjust the age upward if it advantages the cl ai mant.
So we are encouraged to consider all of the possible
factors that m ght nake this person feel and act

ol der than they actually are.

Wl |, you think, for exanple, that a case
has been in the systemfor a couple of years, the
education might be a concrete established fact.

Wel |, the Regul ations actually allow the adjudicator
to consider other information about a person, such as
formal or informal education, previous work,
community projects, hobbies.

After all, the numerical grade |level nmay
not represent a person's actual educationa
abilities. This is fromthe Regulations. These may
be higher or lower. The adjudicator is charged with
that responsibility of making that fact finding, and
we do that.

Most admini strative |aws judges hold six or
ei ght hearings a day, up to 50 a nonth. It is not
unusual. We will spend the tine that it takes -- it

is quite consistent with the field office interview
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you heard about earlier. You know, it just depends
on the conplexity of the case; but all of the topics
that we have discussed so far are, again, on the
table at ODAR

Sonmetimes it nmight be that what we do is we
participate in the indeterni nate redevel opnment of the
case, because the evidence is there, nost of it. The
files we have di scussed today have been inconplete in
sonme particulars. The adjudicator will often do
addi ti onal evidence of medical and vocational issues.

Now, | will say at the outset | have a
hearing office perspective fromtwo different states,
Georgi a and Texas, but nuch of ny personal experience
is with the training teamfor ODAR with the
admi nistrative | aw judges. So please don't think
experience speaks to any particular office or
individual. It's fairly generic.

What we encounter at ODAR is, first of all
an ol der individual. The clainmant has aged. As you
wel | know, there is a backlog of cases, and sone tine
el apses between the filing date and the ODAR

adjudication. Qite often the clainants are nore
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inpaired in terns of devel opnent of new conditions;
per haps, they have had a deterioration of health due
to chronic disorders. | amjust listing the
di fferences of what we encounter when a case cones in
the door.

There is always, for the nost part, new
evi dence. And that can be under either the medica
or vocational categories. A very inportant factor we
see at ODAR is, of course, representation by an
attorney or a nonattorney, someone who hel ps the
claimant focus their issues and does an interview and
points to the | aw and Regul ati ons that do control the
case.

And the nost inportant thing, of course, is
a claimant actually appears and testifies. This is
the first tinme in the process since the initia
interview that a claimnt has actually sat down,
taken an oath, and pronised to explain about their
condi tion.

So how do we set up and prepare for that in
order to give what our responsibility is called a

full and fair hearing. Refer to your notes, if you
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will, for just a monent. This type of sheet that |
have is a screening mechani sm

Now, in the prototype office, the nost
functional office in the future, this would be
prepared by a case technician, a paral ega
speci al i st, perhaps, a staff attorney who exans the
records and makes these observations and
recomrendati ons. That process has been somewhat
reduced and constricted because of the pressure of
the backl og. Many of the judges would be doing their
own sunmary.

VWhat you see here is a work product of
about 30 minutes that the judge would have the tine
to take a look at the file and prepare for the
hearing. Obviously, a case that can be resol ved on
the record, as we call it, would be. Most judges
will not schedule a case if they feel like the
claimant is disabl ed.

Serving as the prototype ALJ for the Susan
Que matter, however, | had a few questions, and
went ahead and put this one down for a hearing. |

asked that a vocational w tness would be there,
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because this case, as you have heard, turned somewhat
on transferability of skills and sone of the

i mportant issues of classifying past work. |'mnot a
vocational expert, but | know several. W assign
themin rotation to a case, and they will conme in and
testify, or perhaps provide evidence through
interrogatories. It's a very standard practice in ny
experi ence.

The evi dence, the record; oh, ny goodness,
we see files that have 1,000 pages. Susan Qe is
rather m ninmal on the scale of evidence accumnul ation
The Department of Veterans Affairs is always a good
provi der of conprehensive records. The judges nmay be
seei ng huge, volunminous files. Back in the days
before the electronic folders, there were sone that
had nylon traps to hold themtogether. Mere rubber
bands woul d not suffice.

But as Tom pointed out earlier, it is an
all or nothing proposition. The question is not for
the ALJ whether this person can do part tine work in
the main, or whether this person can do intermttent

enploynent. It's all or nothing, permanent
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disability.

So what RFC does the medical evidence
support? Is the file conplete? Are all the clai mant
statenents and al |l egations credible? Wat's the role
of opinion evidence, if any, in the case? Those are
the questions we answer again and again.

But even at the entry level of a case,

di scuss current substantial gainful activity, for
exanple. Shirleen just pointed out the earnings
hi story we see. These all lead to evidentiary
questi ons.

I usually start interview ng a clai mant
with the detailed earnings query in front of ne. |
am aski ng questions about a particul ar enpl oyer.
Wel |, these are the days of seasonal, tenporary, work
| abor pools, things of that nature, job sharing. Do
we actually know what job the claimnt had? W
don't, at ODAR. At this level we don't.

The clai mant comes in and responds to
sonet hing they have seen in the file and testifies, |
have never perforned that job before. That's a

m stake. W hear that quite often. The same with
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the earnings. You have heard of identity theft, I'm
sure. Claimant's actually conme in and say, that's
not me. | didn't work that year. | don't know where
that inconme originated. Even at the |ate stage of an
ODAR hearing. So we are still doing work history
verification. W are still doing past work anal ysis
even as we go into a hearing |l evel case.

We will consider evidence fromthe Wrkers
Conpensati on sources, private long termdisability
i nsurance conpani es, the Departnent of Veterans
Affairs. We will take records fromincarceration
where that might explain a claimnt's absence from
the work force for two to five, cash work
sel f-enpl oynent, tenporary hires; and of course, the
rol e of unenpl oynent, which, again, explains how a
person occupi ed thenselves in a period of time that's
under review. We will look at all this evidence.

We will consider the nedical factors; and
of course, we will consider the prior findings.
Agai n, these are not on appellate review. The
opi nions of the state agency doctors or single

deci si on nakers just becone part of the record at
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this point.

As Tom pointed out earlier in the Susan Que
case, a use of a cane, for exanple, an assistive
device woul d be very significant. Yes, it would be.
But it goes into a credibility question w thout some
sort of subjective measurenent is, does the person
actually require the device? 1t would be for help
wi th anbul ati on of bal ancing or for some other
pur pose.

We will be considering if the past rel evant

work is consistent with a physician that we, perhaps,

have encountered before. In ny current part of the
country, there was a large enployer. | will give you
one example -- a geographic exanple. It was a

tobacco plant. And of course, recently it closed
with the downturn of that product.

The vocational wtnesses, the adjudicators
and the representatives were all very faniliar with
the duties of that plant, and the kind of jobs that
peopl e there performed. But once in a while, a
cl ai mant woul d appear and say, that's not exactly

what | did. That's why, anong other reasons, we need
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a conprehensive work measurenent tool that includes
all the broad aspects of enploynment. And that's one
of your mssions, | know.

Ch, | saw a sign out in the hallway for one
of the other groups, and it was headlined, you may
have noticed, "great expectations." | think that
applies to this table as well.

W nust evaluate the work history and
conpare it with hypotheticals. Now, where do these
hypot heticals originate? WlIl, by in large, here;
because | will consider all of the evidence that's in
front of me, and I will decide the perneations of
limtation.

Quite often, just in practice, | will start
with a hypothetical that's based in large part on the
state agency, a nedical opinion. That represents a
starting point in the case. At one point in time the
conmi ssi oner had decided that was the status of the
case. Then | will add to it limtations, nodify the
hypot hetical. And what you see in the second page of
this hand out is going to be exactly that. The

bottom of page two is -- represents proposed
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hypot heticals for this case.

Now, there is another inportant concept
about a case at ODAR is the record never closes.
This is not a situation where the judge can | ook at
all the evidence at sone point between book ends and
say that's it; that's all there ever will be. Right
up until the mnute of the hearing, the clainmant's
representatives are supplenmenting the file. |If they
are not satisfied or the ALJ is not satisfied with
the sufficiency of the file, the case record will be
hel d open post hearing for additional evidence.

So it becones an art or a practice of
devel opi ng hypotheticals that will include not just
today's limtations, but potentially tonorrow s
limtations. Let's say that the claimant goes out
for an exam nation schedul ed on a consultative basis.
That may bring in new evidence that no one has yet
seen.

Shall we try and anticipate that
hypot heti cal today, schedule a supplenmental hearing
later? O course, the claimant has rights to respond

to that exanination if it is done post hearing. Al
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of that flows into these hypotheticals. But we
attenpt to get substantially all of the limtations
and capacities that would apply to that claimant. W
try to use consistent taxonony. Terns that the
vocational expert will understand. Things that they
use in the Departnment of Labor and other professional
sources. Those are all representative in the

regul ations, and in your material. A little |oca
know edge is a good thing.

As Shirleen mentioned earlier about the
interview, wouldn't it be helpful if we had a |ist of
job characteristics, and we could ask the clai mant
yes, no. An experienced ALJ will do exactly that.
Upon hearing a job that sounds famliar, ask the
claimant, did you performit standing or sitting?
Did you performit this way or that? That, then
fills out the record and the vocational witness has
sonmet hing to respond to when the ALJ asks a
hypot het i cal

So we take those terns out of the selected
characteristics of occupation, which is a subset of

the DOT; and over the years we have tried to devel op
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that vocabulary. |If | hear a claimant's
representative ask something that sounds a little
vague, and | really don't recognize the termn nol ogy,
Il will ask for a clarification. The vocationa
expert deserves that. W need to know that we are
usi ng the sane term nol ogy to describe that capacity
or limtation.

As the doctor asked earlier, where is the
definition for mld or noderate? Wll, we have to
pin that down at the hearing. W don't |eave the
record unclear as to what the limtations was.

Is the worker operating at the counter top
or do they lift fromthe floor? The sitting and
standi ng, great area, you heard Tom nmention earlier
And the bal anci ng exanple | thought was terrific,
because that's the kind of bal ancing we discuss.
It's not just balancing in a hotel conference room
but it is, in fact, can they bal ance on an unstabl e
or moving surface.

We talk quite often about terns |ike task
time. This is dealing with a person who nust take

breaks. Perhaps nore than the standard norning,
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m dday, and afternoon break. How |long are they
actually away fromtasks? This needs to be
quantified. The vocational experts needs to hear
that in terns of minutes how nuch tinme away.

But, see, this is where the vocationa
world is nodified, and we haven't responded. Because

when the Dictionary of Cccupational Titles was

prepared, | amoffering to you that the tel emarketer
was fixed in place. You renenber -- naybe sone of
you -- tel ephones had cords back then. You see,

there weren't such things as handset tel ephones where
a person could actually wal k about and carry their
conmmuni cation nethod with them

So we hear questions all the tine from
claimant's representative -- and that is probably
85 percent of the cases are represented -- about
nodi fications to jobs, things that have happened over
the last 15 to 20 years. New positions that have
been created, older positions that have, perhaps,
sunset, and shoul d be adjudi cated accordi ngly.

We -- representatives are right up to the

m nute, |adies and gentlenmen. W have questions now
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about the effect of the econonic recession on the
availability of jobs; and perhaps, they are up in
sone areas, down in others. Representatives are
bei ng chall enged -- they are chall enging the

adj udi cator to know if the expert has given the
|atest information. So it's up to the mnute. It
happens very qui ckly.

I woul d offer several hypotheticals where
adj udi cate this case, beginning with the concept that
the claimant had sonme limitations in standing or
wal king. The Iifting we have di scussed was in the
range of 20/10. Under the heading of "alternate
postures,” | consider whether the claimnt can clinb
| adders, ropes, or scaffolds; whether they could
handl e exposure to hazards. That woul d be sonet hi ng
i ke an unprotected height or commercial driving.

W have di scussed the bal ancing. Under
itemfour, | would actually strike that as alternate
posture, because it was already covered in the
ori gi nal exanpl e.

Under sanpl e nunber six there, you know,

put that down as alternate exertion, because | was
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thi nking of the effect on standi ng and wal ki ng; but |
bel i eve you have heard by now that woul d be alternate
posture. So we would work in that idea using a cane
for balance. O course, that m ght occupy the hand.
Does the clainmant carry the cane in their dom nant
hand? That's the kind of question we ask in a

heari ng.

Al ternate exertion on page three, we would
limt the lifting. O course, as you heard, if this
case drops down to the sedentary only, there is going
to be an issue of transferability based on the
claimant's age.

We put in the nmental factors of
concentration, persistence in pace; but it was the
social limtation that played the nost part in Susan
Que. We woul d be asking questions about a person who
has a short fuse, as she was described. Can she
tolerate regular continuing interaction with other
peopl e.

Just as an offering here, a final
hypot hetical would be something like this. Assuning

everything the claimant testified is true and she can
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not socially function, physically exert and sustain
the endurance and nonexertional capacity required to
compl ete an ei ght hour day, 40 hour week on a regul ar
and continuing basis. And | would ask the vocationa
wi tness, would there be jobs in the national econony
this person could perform And then we have an
answer to that question too.

Al of that |I would consider. The
claimant's attorney woul d have an opportunity to
interview and question the expert as well. [If at any
time the vocational expert's testinony varied from
the Dictionary of Cccupational Titles, we have a
requi renent that we nust ask about that and give the
expert an opportunity to expl ain.

So you have several interesting itens in
your notebook. | saw that includes the functiona
characteristic survey that we have seen lately and
the Social Security rulings 8515 and 969-P. | will
chal | enge you, just when you have tinme, put yourself
in the adjudicator's position. Respond to those
rulings, and think about a hypothetical worker.

Coul d they sustain a work day? Could they be a
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reliable enployee. And those are the kind of
questions that we consider pretty nmuch everyday.
It's a sequential evaluation in a strict disability
system Shirleen gave you the definition just a
little while ago.

What we do in ny position is use as
complete a record as we can. Apply professiona
j udgrment and experience to that. W try and
articulate findings that will be accurate, clear and
consi stent over tine, and we understand our
responsibility is we're nmaking potentially the fina
deci sion of the comm ssioner on these cases, and put
as nmuch quality into that as we can under, of course
the ti me demands of the backl og.

Now, | really rushed through that, and I'm
sorry, when | saw how wel |l prepared the norning
presenters were, | went back to nmy car, | got ny
Wegnmans' s shopping bag full of information. And
there are so many things I would be happy to share,
but if you have specific questions, would you pl ease
ask me now. Yes, sir.

MR. HARDY: You said -- there we go
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You said that at times the vocationa
expert mght vary fromthe Dictionary of COccupationa
Titles. Can you give us some anecdotal stories about
that and how do you rectify the difference and
clarify that?

JUDGE OETTER:  Yes, M. Hardy, | can. |
appreci ate that you asked that question, because the
gray area of the sitting and standing alteration is
job one. That's the specific question that cones up
agai n and agai n, because that's not covered in the
Dictionary of Cccupational Titles.

Here is one thing I didn't mention earlier,
what a vocational witness brings to the hearing in
some part is going to be personal observation. The
Social Security Administration is contracting with
these experts, like some of you, to give a broad
range of information. And one thing that may qualify
there is either personal observation or a study or a
survey that they know of. That can take the place of
the Dictionary of Cccupational Titles to answer that
questi on.

So that gray area of sitting and standing
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is one thing that is always outside the Dictionary of

Qccupational Titles. W have sone variation of that

expert evidence. | know that is one thing you wll

di scuss over tine. Because after all

with 1200

adj udi cators, 140 hearing offices in brick and

mortar, plus an equal nunber of what we cal

sites, plus all the video equi pment we have now,

renot e

there is a huge variation of practice and perfornmance

across the spectrum There are |oca

regi onal differences.

di ff erences,

One thing the Conmi ssioner is pretty clear

about is this should be a consistent and uniform

program You will hear that froma colleague in a

monent who is over ny shoul der when we make these

deci sions. There should be nothing really nilly

about it. The evidence should be reproducible froma

reliable source

DR BARRGCS- BAI LEY: Anynore questions for

Judge Cetter? Thank you

Judge ol dberg.

JUDGE GOLDBERG. Good afternoon. MW r

is as an administrative appeal s judge.
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we serve as the final adm nistrative reviewer of the

Social Security Administration. So Judge Cetter, he

is an Administrative Law Judge. |If a claimant
appeal s that determination to the appeals Council, we
will review his decision; and we use substantia

review of substantial evidence. That neans evidence
that is nore than just a mere scintilla, and which is
a very | ow standard

So essentially, we try to follow what the
ALJ say, since they are the ones who observe the
claimants; they're the ones who studied the record in
a lot of detail; they are ones who devel oped t he
record. W don't do any of that at the Appeals
Council level. W don't do devel opnent. W don't
hol d hearings. W review the records, and we try not
to rewei gh the evidence whatsoever. That's not our
rol e.

For exanple, today, | listened to the
presentations. | looked at the file that we have,
and as far as | was concerned we could conme up with
four different residual functional capacities based

on the evidence that | sawin that file. W mght be
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able to say that that clainmant could do linmted |ight
wor k based on the fact that they can't do a | ot of
standi ng and wal ki ng, but they can do the lifting and
carrying that was required for |ight work

So if a Judge got a vocational expert to
identify light jobs within that functional capacity,
I mght have found that to be supported by
substantial evidence. |If the Judge had given a light
RFC with a sit, stand option, and had given the
vocational expert those limtations, | could have
found that those jobs were agai n supported by
substantial evidence, and the judge's decision based
on that was supported by substantial evidence.

If the judge had found a sedentary RFC, |
coul d have supported that decision by substantia
evi dence. However, there were also nenta
limtations. So if we had nental linitations based
on the claimnt's age, education, and vocationa
factors, it would have nmeant a transferability at the
sedentary | evel

Agai n, the judge could have said that there

was transferability based on the presentation that we
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just had when we went through, you know, all of the
different jobs, and we said that there were skills
and there were jobs to which they could transfer
those skills. Again, | could have found substanti al
evidence for that. He also could have paid that

case. The judge could have said that the clai nant
could only sustain concentration based on simlar
activity. And based on that, we could have concl uded
that that type of RFC was npbst consistent with
unski |l ed wor k.

We have said -- the presenter said
basically that the clainmnt could concentrate for one
and two hour intervals, and that was sufficient,
because we could either have lunch or breaks after
two hours. |If we took that RFC apart it said one to
two hours. So an adjudicator could say, well, that's
not two hours; therefore, it's possible that that
woul d nean that they couldn't sustain a sufficient
work activity to do a skilled or a sem -skilled job.

So based on what the judge found, | could
have found four different RFCs supported by

substantial evidence. Now, personally, | could have
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rewei ghed that case and came up with any of those
four RFCs, but that's not ny role. M role is not to
make sure that the ALJ | eaves with what | would have
found. | have to determ ne whether what he found or
she found is supported by substantial evidence. So |
could |l ook at any of those conclusions, and | could
have found them supported by the facts in this
particul ar case.

So we have a unique role. W don't
adj udi cate cases de novo. W adjudicate cases based
on the record as it appears before us. Now, we see
most of the claimants that are denied at the ALJ
I evel. The claimants have nothing to | ose by
appealing to the Appeals Council. It doesn't cost
them any noney. There is not a filing fee. Like if
you go into district court, you have to pay noney.
The cl ai mant doesn't have to pay any noney to get
their cases reviewed by the Appeals Council.

Furthernore, there is no evidentiary
submi ssions that are required to the Appeal s Council
You don't have to subnit to a detailed brief with 12

copies as you have to do in the district court. Al
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you have to do is fill out a piece of paper that
says, | don't agree with the ALJ; he was a bonb, or
she was a bonb or whatever they want to say. There
is no requirenment that you do any evidentiary
submi ssi on.

There is no issue conclusion at the Appeals
Council level. If you appeal to us, we do the review
for you. However, nany of the clainmants are, in
fact, represented by terrific attorneys who provide
detailed briefs. However, the briefs that are
submitted to the ALJs and the Appeals Council are
generally different.

To the ALJ, the lawer generally | ays out
what his theory of the case is. He may argue that
you shoul d pay ny case because it neets the -- the
claimant's case because it neets the listing or
equals the listing, or it should be a step five pay,
or you know, whatever

However, at the Appeals Council |evel
basically, we hear about all of the deficiencies in
the ALJ's decision. They comment upon devel opnent a

errors, articulations errors. By articulations
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errors, | mean, they didn't discuss the lay wtness
evi dence. They didn't provide adequate rationale for
rejecting opinion evidence. They didn't provide
adequate rational for rejecting subjective
conplaints, et cetera, et cetera. They can find nore
reasons to disagree. They have handouts with
hundreds of reasons that you can disagree with an ALJ
deci sion, and sonme representatives produce many, many
argunents; but the ones that are really do the best
jobs, and the ones that detail what they consider to
be the nmain argunent in the case, put that on page
one or two, and you know, we take it fromthere.

Ckay. | nentioned that he reviews,
approxi mately, 50 cases a nonth. He puts out about
50 decisions a nonth. At the Appeals Council I'm
reviewing closer to 200 cases a nmonth. | review,
approxi mately, 15 cases every day. So again,
depend upon the lawers to give ne the briefs; and if
necessary, you know, | have to -- if it's an
unrepresented claimant, then, | basically have to do
the reviewon ny owmn. And we do that. W try to

make sure that every claimant gets due process.
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Now, the arguments we see sonetines they're
substantive. Sonme tinme they're related to due
process. The attorney may argue that, you know, at
the hearing, the claimant didn't have a | awer, and
the judge didn't tell them about all the rights and
representation they could have had. They may argue
that they did sone post hearing consultative work up
and it was never proffered to him So you can have
due process errors. You can have substantive errors.

When it comes to the Appeals Council we
have to nake the decision as to whether we are going
to remand the case back to the judge, whether we can
pay the case, or whether we are going to deny review
The cases that we pay are generally limted. W only
pay, approximately, 3 percent of the cases at the
Appeal s Council level. The reason is, it has already
been denied at the initial, the recon, and the ALJ
| evel. The cases that we are probably going to pay
are the cases where new and material evidence are
presented to us.

W don't have what we call a closed record.

The cl ai mant can produce additional evidence at any
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time, even at the Appeals Council level. So when I
get this new and material evidence, | can only revi ew
it if it's relevant to the period during which the
ALJ adjudicated the case. So it does have to relate
to that period that was adjudi cat ed.

Many times we get sone additional evidence
that, in fact, shows the condition was nore
restrictive than what the ALJ found at the tinme that
he found it. This can be because many of the
claimants don't have a | ot of resources, and don't
get a lot of nedical treatnent; and it's only later
on when their | awer sends themout for the
exam nation that we learn the true linitations that a
cl ai mant has.

It's a pretty comon problem Mny of
these claimants haven't worked for a nunber of years.
They can't afford nedical treatment, and the records
tend to be sonetinmes sparse. Sone tine you can get a
| ot of nedical records depending on what area of the
country you are, and the resources that a cl ai nant
has, and that varies greatly.

Now, what we see at the Appeal s Counci

S R C REPCRTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

293

differs; but what we do try to do, as Camsaid, is we
try to be uniformand consistent in our approach
despite the fact that we review cases fromall over
the country. However, we react to particular circuit
courts, decisions -- and district court decisions in
a given circuit.

For exanple, | work in the Ninth and Tenth
circuits. They're extrenely tough circuits as far as
their review goes. They are very interested in
maki ng sure we dot all our I's, and cross all our
T's, and vice versa. And what they do is they nake
sure that we apply all of our rulings and
regul ati ons.

We have sone detailed -- what we call "but”
rulings that we put in the Adninistrative Law Judge
to the file. They require that they wite detail ed
rationale, and that's a difficult probl emwhen the
programis a mass adjudication program There are
t housands and t housands of claimants, and the anount
of rationale that the judge has to be able to put
into his decision, his tinme is |imted.

So he oftentinmes, or she has difficulty in
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witing the detailed rationale that the court system
wants. And we're synpathetic to that at the Appeals
Council level. Sonme tine we deny review on cases,
because we think the judge has done the very best job
that he can with the information that he has. W're
not going to get a lot of claimants at the ALJ | eve
where they say spend their day bow ing, and playing
volley ball, no. Mst of the claimants will, you
know, basically testify to very limted activity, and
it's hard to be able to prove otherw se. And
therefore, the courts tend to be pretty synpathetic,
and they want to nake sure that we follow all of our
regul ati ons.

In the ninth circuit, as | said, they are
very big on late witness evidence, and they have a
doctrine, which is known as credit is true. |If a
judge doesn't provide sufficient rationale for
rejecting opinion evidence, or if he doesn't provide
sufficient rationale for rejecting credibility, the
court is going to find the statenents of the doctors
to be true, or the statenments of clainmant to be true.

And whet her or not the nmedical evidence supports
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those statenents since they credited these statenents
as true and these statements would require that
finding of disability be made, they just go ahead and
pay cases in the court system even though sone of
these individuals are probably not disabled. But
because the judges haven't offered sufficient
rational e, the court goes on and pays them

It is alittle unusual in the NNnth and
Tenth circuit, but it shows you the burden that the
Admi ni strative Law Judges have. Because the court
pl aced this burden on them and the Appeal s Counci
has to take a pretty tough stance and make sure that
the rationale is sufficiently articulated. That
could be a difficult proposition

So does anybody have any questions at this
poi nt ?

The Appeal s Council -- | have served on the
Appeal s Council now for 15 years. | have worked in
different parts of the country, you know. As we
tal ked about, the judges have sone differences in the
way they are able to adjudicate. Sone of the areas

are nore SSI clainmants. Sone of the areas have nore
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Title Il claimnts, dependi ng upon the particul ar
area where the hearing office is; and the claimnts
who generally apply for SSI, generally, have a bit
| ess nedi cal evidence, because they don't have the
financial resources. The claimnt who have Title |
who are applying for disability, generally, it's a
little easier for themto get representati on, because
their cases can generate nore revenue for the private
bar; and generally, they also have nore access to the
medi cal system

Unfortunately, in sone of the areas in the
big cities where we see a lot of SSI clainmants, a
person doesn't see the sane doctor all of the tine.
You go in, you see an intern or a resident, and three
years |l ater when you are trying to get nedica
records fromthat source, they don't know who that
physician is. He has long since departed, you know,
the city hospital. He is not there. He can't
produce a nedi cal assessnment. And -- you know, it's
difficult to get continuity of care, and it's
difficult to get adequate nedi cal docunentation of

your inpairnents when you are dealing with sone of
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these big city hospitals.

I know | worked in a hearing office for
about ten years. W used to wite to sone of the
hospitals three or four tines wthout any result.
And you can send all the subpoenas you want, but
unl ess sonebody is out there to enforce them you
know, they do no good. Obviously, the Justice
Departnent and the Federal Marshal have better things
to do with their tine than to run to city hospitals,
and you know, try to enforce these subpoenas and
arrest sone doctor who hasn't conpleted the nedical
assessnent who is not -- probably not there anynore.

So it's a very difficult proposition to
someti mes get adequate medi cal devel opnent; and you
know, we understand the administrative | aw judges do
the best they can with the resources that they have.
Fortunately, the situation is inproving a little bit.
At the Appeals Council |evel we have been able to
hire several new anal ysts to assist the
admi ni strative appeal s judges.

The stimul us package opened up sonme new

funding for the federal government, and they passed
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it along to sonme of the agencies, which is hel ping us
get necessary resources. But for the past ten years
or so, we have had significantly declining resources;
and with that our period of tine to adjudicate cases,
you know, rose to nearly unconscionable |evels
really.

Now, we have slowy been able to get that
work in the right direction; and even though it's
not hing that we're proud of, but we're down to about
240 days. Maybe ten years ago we were about at 150
days. It crept up, and it crept up to 400, 500 days;
and now we have been able to get it back to a nuch
nore nmanageabl e nunber. Wth the new resources, we
really expect that we really are going to be able to
give the type of public service that, you know, we
believe that we can.

Anyt hing el se? Ckay.

JUDGE OETTER:  Final words of w sdom here.

DR. SCHRETLEN: | do have a question.

O her presenters have been asked how typical this
case is, and we have heard so nuch about this

hypot heti cal Susan Que, and her past rel evant work,
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and her nedical history, and her orthopedic and
psychol ogi cal probl ens, and inpairments and residua
capacity. | guess |I'mwondering at this point, Judge
Cetter, do you have a gut |evel feeling about what

ki nd of determ nation you would make in a case |ike
this? And this is a close call; and then, perhaps,

Judge Gol dberg, you can coment.

JUDGE OETTER: | would be happy to. Thanks
for the opportunity. | really like the exanple, by
the way. | hope we get to see it in sonme of our

cl asses later on.
To ny approach going through the file, it
is aclosecall. | want to interview Ms. Que.
would like to spend a little time with her and get
the feel of her holistic situation. Let ne see if |
can just point out a couple of things fromthe file.
The daily activities, for exanple, they are
light and Iimted; but you know, she pointed out they
are limted because of fanmily finances in one
particul ar, not nmaybe because of physical and nental
i mpai r nment .

The transferability of skill, obviously, is
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paramount. Medical is an area where there are nany
subsidiary jobs and occupations that a person night
be able to performat a reduced |evel of duty. So
woul d be interested in greeting and neeting M. Que,
and asking her about some of those particul ars.

We didn't discuss in detail the medica
source opinions in this case; but an ALJ is very
constrai ned when a nedi cal opinion appears in the
file. W have sonme really specific rules about how
we are required to deal with those. For exanple, as
you heard earlier, the DDS can reach a concl usion
that that is the opinion that belongs to the
conmmissioner. The DDS is permitted in sonme areas to
find insufficient evidence.

Well, at our level, those questions have to
be resolved. There needs to be an articul ated
finding as to what that is. So we would be -- nost
of my experience we woul d be hearing this case and we
woul d have a few questi ons.

JUDGE GOLDBERG. As | previously was
poi nting out -- of course, ny role wouldn't be to

wei gh the evidence, it would be actually to review
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what cones out. | would be concerned about this
case, because the cl aimant does have a significant
conbi nati on of muscul oskel etal inpairnents affecting
the back, the knee, the hip. And superinposed upon
that are nental inpairnment, depression. |It's not
exactly clear to ne fromthis record how
significantly limting that mental inpairment is.
And | think that is really the key to this case. The
key is, is the claimant's nental capacity
sufficiently dimnished that they can no | onger do
sem -skilled and skilled work?

I really think the claimant really should
be reduced to the sedentary base, based on the
combi nation of muscul oskel etal inpairnments. They
can't do that past work because of the standing and
wal ki ng requirenents. So we're basically at the
fifth step in the sequential evaluation; and in order
to deny this case, we basically do need transferable
skills. In order -- we can only transfer to a
skilled or sem-skilled job. Generally, you do need
a fairly high degree of concentration.

In this case we said the clai mant was
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limted to simlar tasks and had difficulty
multitasking. In ny judgnent, in order to be able to
do nost semi-skilled or skilled jobs, you got to be
able to do nulti-tasking and to be able to sustain
concentration for, perhaps, the full two hours. You
know, it's not clear to nme is the concentration in
one hour intervals or two hour intervals, you know?
| think they couldn't really sustain concentration
for a two hour interval -- you may really have
difficulty in transferring skills in this particular
case, which could result in an allowance at |east at
age 50, based on the nmedical and vocationa
gui del i nes

But as | said, in this given case,
dependi ng upon whether the judge is able to wite
sufficient rationale to overcone the opinion
evi dence, nost of the opinion evidence in this case
woul d suggest that the clainant couldn't sustain
competitive enploynment. |'mnot saying you couldn't
overcone that based upon a detailed review of the
medi cal evidence, but it would have to be in that

decision for it to pass Appeals Council nuster. |
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woul d want to make sure that the articulation on the
opi nion evidence is sufficient, that it truly shows
that those opinions are not supported by the
evidence. And it's a close call based on the

combi nation of inpairments that do exist.

JUDGE OETTER: And now that | amthinking
of unrebuttable presunption, | wll back away from
that, if I may, by saying that if you recall, the
expert suggested earlier a consultative psychol ogi ca
eval uation. Also, we know that there are sone
counsel i ng and physical therapy notes floating around
out there that could be added to the file.

One of the challenges | would al ways say
is, was any vocational rehabilitation attenpted on
this case? Did Ms. Que ever talk to anyone who tried
to place her into another type of job?

JUDGE GOLDBERG. | get the one benefit, at
the Appeals Council | have the middle ground. | can
al ways remand the case back to the Adm nistrative Law
Judge. Instead of naking the hard call, | can just
say, okay, go devel op that physical therapy. Maybe

We need a second consultative examination. | can
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post pone the ultinmate decision for another day.
Sonetinmes we do that, and then the ALJ's aren't very
happy.

JUDCE CETTER:  No; no. We follow their
gui delines and advice to the letter and give this
cl ai mant anot her opportunity to discuss their case as
necessary.

JUDGE GOLDBERG: Mpst do. But occasionally
we get the judge that wites in his decision to the
claimant what a terrible individual we are at the
Appeal s Counci |

JUDGE OETTER: Oh, what a beauty it is to
have a | arge diverse agency.

I would like to try and help the Panel, if
| may, based on what | understand about your m ssion
Could | take just a few minutes and try to do that?

I have | ooked at the charter, and | saw in
here that you have many things to acconplish in a
short period of time, including some capture of the
demands of work -- | see that -- data collection, and
use of occupational information in our prograns,

and -- here is the big one -- any other areas that
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woul d enabl e SSA to devel op an occupati ona
i nformati on system

What | would like to ask is, if possible,
when you hear the renmi nder of your presenters, and
as you go on through the sunmrer and fall, if you
consider are there any short-termalternatives? Are
there any near termdeliverables that we can operate
on before we get to the five or ten year horizon?
You know, that's a long-termproject. And as you
have heard, | hope, today, we were brought in to be
users, consuners of the information and try to
expl ain what that is.

Your point, sir, was about these gray
areas, things that the vocational expert has to
explain differs fromthe DOT. W encounter that with
the sitting and standing. W encounter that with the
handl i ng of manual dexterity; it comes up quite
often. The social interaction, and work schedul es;
things |ike absence, tolerance is a question. And
this comes up. A representative will challenge the
vocational expert and say, well, what is the

tol erance of absence or unschedul ed breaks in this
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occupation? Well, vocational experts have
statistics. They are taken out of national surveys,
and they will respond to that answer.

Here is ny point, what if there could be a
standardi zed |ist of these characteristics? What if
there was a short sheet of occupations and jobs that
all owed a sit/stand alternation? |f you could supply
your adjudicators with some of that information
before the actual revision of the DOT, it mght be
somet hing hel pful in the near term That might can
be acconplished through Regul ations, rulings, things
that we are all famliar with incorporating.

Sone people call this the suppl emental
grid, we would be taking it a step forward, since the
grids were created in the 1970's and dealing with
sone of the changes that we have all seen in the jobs
in the econony. The challenge, of course, always is
the Dictionary of Occupational Titles is out of date
just sinply because it hasn't been recently updated
or revised. Some of the new positions that it
created, sone of the old positions that have fallen

off. It puts a lot of responsibility on a single
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witness at the hearing. The vocational expert
carries a lot of weight in terns of these decisions.
Where you have variability of those opinions, you
have variability about those.

JUDGE GOLDBERG | just can only second
what Cam has said. At the Appeals Council we don't
have any access to any vocational information outside
of the DOT. At the DDS | evel, have vocationa
consultants. At the ALJ |level we have vocati ona
experts. At the Appeals Council | have got not hing,
but the DOT. Cbviously, the DOT is nany years
outdated. | can't oftentimes get the information
If the judge doesn't identify the skills that are
transferable for me. It's very, very difficult, you
know, to go through other sources to try to get that
type of information.

So | think the work that you are going to
do is very valuable, and |'malso -- the other area
that | nmentioned that's difficult for us is dealing
with work stresses. |If anybody can, you know, get
that termnore narrowy defined so that we get a

better understanding, you know, how stress interferes
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wi th various work functioning, that would al so be
somet hing that would be very hel pful

JUDGE OETTER: But we're really
enthusiastic. Discussions we had just today, for
exanpl e, what m ght be called data m ning the record.
Ch, ny goodness, you heard that 42 seconds to coll ect
a medical record froma large hospital. W think
nore like 42 months in some places. W're really on
the front end of a huge inprovenent in our use of the
data, and how we can respond to these things in the
field.

So | amreally glad that your Panel has
conme online at this inportant tine; in fact, you
i ndividually and collectively for being committed to
this. Because that's all we have asked for all al ong
was just provide us the tools that we need on the
front end.

Now, | hope what we have di scussed today
was a descent substitute for not actually being an
observer at a hearing. | hope you do get that chance
if the tinme is right. That's one thing we do with

new enpl oyees in the hearing office is actually try
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to show them -- because over the years | think we
have lost a little bit of focus as to where we're
really going with all this data, this information
that we constantly process in the hearing offices in
the appell ate | evel

There is a claimant out there, that person
deserves an outcone. VWhether or not they're pleased
with it, they need to have their day of consideration
and get the highest quality of vocational infornmation
to nmake that happen.

MS5. KARMAN. Thank you both very much. |
just wanted to respond to Judge Cetter's request that
we take a look at the possibility of supplying sone
interimaguidance with regard to these gray areas that
you have nenti oned.

And we're about to enbark on a study.
Hopefully, it will begin this sumrer, you know, to
take a |l ook at our clainms and exam ne not only what
the past relevant work was with the claimant; but as
wel |, what their limtations were as noted in the
RFC, and then when it gets to the final decision by

the -- at the initial level and at the appellate
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| evel, what jobs -- or you know, what jobs you may
have cited -- the Agency may have cited for certain
ki nds of deni al s.

W' re hoping that that kind of information
m ght enable us to then take a | ook at some of these
i ssues that you have cited, because when we then
began our initial testing for instrunents, we would
want to target those occupations first. The ones
that are nost likely to be representative anong our
claimant's; and as well sonme of the occupations that
seemto be coming up tinme and agai n when certain
limtations are in play. That night help us get at
what you have asked for, so hoping that we nmay be
able to do just what you nentioned. So thank you
both very much.

JUDGE GOLDBERG  Thank you

DR. BARROCS- BAI LEY: Thank you, Judge Cetter
and Judge Col dberg for your presentation. And | also
woul d like to thank the menbers of the denonstration
wor kgroup team nenbers who presented today.

Before we close for today, | wanted to turn

it over very quickly to Sylvia to tal k about
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sonmet hing that's going to be going on tonorrow,
probably with what we're doing.

M5. KARMAN: | need training.

kay. | just -- actually, what we wanted
to just nmention was that among the other things that
we' re al so beginning is further user needs now --
user needs anal yses. And one thing that we're going
to do tonorrow is the Center for Disability in
Atlanta -- thank you very much -- and the D@ in
Atlanta have -- sone of the -- our colleagues have
agreed to participate in hel ping us test user needs
anal ysis, interview, and focus group protocol. And
what we intend to do is conduct the interviews with
these fol ks and do a focus group, and then see how
wel | our protocol works and whether or not we're
getting at what we want.

One of the things we are attenpting to do
here is really sort of take another tack at getting
at what things mght users be identifying as itens or
worker traits, work requirenments that they do not
have access to nowin the Dictionary of Cccupationa

Titles that woul d be very hel pful for disability
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eval uation; but we're trying to do it in a way that
mght free them |liberate themof the current process
wher eby everything is very DOT based, and, you know,
everything is sort of built around that, and our
policy is built around that.

So what we have done is basically come up
with a -- a fact sheet of things about the -- an
i magi nary clai mant and inmagi nary inpairnments, and
what kinds of allegations this person nmight have.
What ki nds of work this person mght have had. Just
ask a series of questions of the individual, in this
case, CD and DQB nenbers, but it's designed to try to
get at what users might be thinking and m ght be
needi ng, maybe a little nore holistically -- | don't
know. Just getting thema survey. W have tried in
a limted way, and thought that maybe we would try
sonething -- something different.

So thank you very nuch, those of you who
are here fromAtl anta Regional Ofice to help us out.
Thank you.

DR BARRCS- BAI LEY: (Okay. So very briefly,

what we will be doing tonorrow norning, we will be
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hearing from Shirleen in the norning again; and al so
fromvocational experts and clainmant reps, in terns
of their perspective on the denp case. So we are
approaching 5:00 o' clock, and | would entertain a
notion to adjourn for today.

MS. RUTTLEDCE: So noved

DR. BARROS- BAI LEY: So we have Lynnae who
noved; and | heard a second from Syl vi a.

M5. KARMAN:  So noved

DR. BARRCS- BAI LEY: So we are adjourned.

Tonmorrow norning at 8:15. W will start a
little earlier. Thank you.

(Whereupon, at 4:58 p.m, the neeting was

adj our ned.)
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